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Who's to blame for loss -

Editar's mote -

The following piece was researched and wrir-

ten by Steven M. Tullberg and Robert T. Coulter, two attorneys
in the Indign Law Resource Center in Washington D (.

Although the piece is very lengthy, we feel that the issues and
specifics raised by the article are well worth the space devoted

to them.

With increasing f[requency
Indians are asking why the
lawyers representing Indians in
court battles over Indian rights
have had such little. success in
gaining legal protection for the
most important Indian rights,
the sovereign nghts to self-de-
termination, and to ownership
and control of Indian land and
resources. A close look at some
of the Indian rights advocacy
which 5 taking place in the
courts today suggests thal
lawyers representing Indians
are in significant part respon-
sible for this failore,

Many had hoped that the
past two decades of Indian
activism in the United States
courts would lead to a new

era in which these fundamental
rights would finally be given
the strongest legal protection
available under federal law and
the United States Constitution.

Instead, the Supreme Court
has issued a series of decisions
which dramatically undercul
Indian sovereignty and which
reaffirm  hroad, unrestrained
powers of Congress to expro-
priate Indian property. The
Supreme Court has even gone
out of its way to announce the
chilling news that the power
to  terminate Indian  gov-
ernments is still “legal™ under

. United States law, and that

Indian land rights and land
claims are nol protected
by the Fifth Amendment to

the United States Constitution
from confiscation by the led
eral government,

The Supreme Court has re
fused to repudiate the unbrid-*
led political power which the
law of the United States has
permitled the Congress and the
Execulive (o exercise over In
dians and alk their affairs fw
well over a century. Rather,
the Court has recently again
upheld that racially discrimina-
tory power in language which
would suggest that almost no-
thing has been changed since
the tuime when the Court first
upheld the “legal” power of
Congress to abrogate Indian
treaties [Lone Wolf v. Hirch-
cock, 1903

The Burger Court has re-
affirmed the law of the 1950
Termination era which allowed
Congress o deny the sell-

iContinued on Page Two)



(Continued from Page One)
governmental rights of Indian
nations and tribes, and the
Court has resurrected Tee-Hisr-
Ton Indians v. United States
(1955), the decision which
held that aboriginal Indian
homelands are not protected
by the Constitution,

In a 1978 opinion authored
by Justice Thurgood Marshall,
the Supreme Court stated that
“Congress has plenary authori.
ty to limit, modify or eliminate
the powers of local self govern-
ment which the tribes other-
wise possess.” That quote,
from the case of Marrine: v
Santa Clara Pueblo, was in the

context of a decision by which

the Pueblo's laws governing
its own membership were up-
held only, the Court deter-
mined, because Congress had
not_yet taken away the Pu.
eblo’s residual sovereign right
to make such laws.
v This anti-lndian notion, that
ope sovereign- (the United
States) has the legal power to
strip other sovereigns (Indian
tribes and nations) of their
fundamental rights and powers,
is today more firmly cemented
in United States law than ever
before.

What role have lawyers for
Indians had in developing
this “hand-out” theory of In-

. come of the case. The couris

years shows that lawyers repre-
senting Indians have time and
again given away at least half
of the legal battle and have
actively favored a ““hand-out®
theory of Indian sovereignty
which helps erode Indian
rights.
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grounds that it was incon-
sistent with the Civil Rights
Act?

ATTORNEY FOR THE
PUEBLO; If they did not,
the Secretary of the Inter-
ior would definitely have

it
L ]

QUESTION By the Court:

But if an Indian Tribal

Court concluded that the -

federal Civil Rights, Indian
Civil Rights Acts were vio-
lated, would not the federal

" (sic) Tribal Court have a

duty to obey the federal

statute? !
- ATTORNEY FOR THE PU-
EBLO: | think you're cor-
our Honor
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~* QUESTION By the Court: .

" ATTORNEY Fntﬁlh;'ll:
“That s correct, it wab rec-
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QUESTION By the Court:
And that was true heve,
oo™
ATTORNEY For the Sioux:
Yes. 1
QUESTION. By the Court:
It was,
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But this was move than ab-
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| title. Even if arig:
it had sboriginal title
it was recognized by treaty
and it constituted a reser-
vation. M
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ATTORNEY For
ed States: Yes, but the
Constitution perhaps also rec-
ognizes the dependent stai-
ug'of Indian tribes, their in-
ability to alienate their land
which sccordingly, if it
must be done in their inter-
est, may occasiomally ha
1o be done agalnst their will
by their guardian. '



known, that Congress could
simply take away his client's
SOVETEIEN POWETS:

ATTORNEY For the Jicaril-

la Apache Tribe: The tribal

governments are dependent

SOVETEIEN governments.

They exist — their sovageign

powers can be divested by

Congress, But until Con-

gress acl, they retain those

powers.

The attomey for the miner-
al companies and non-Indian
interests agreed but argued in
addition that Congress had
already taken away the taxing
powers  which the Jicarilla
- Apache Tribe were asserting.
Should the gorporate and non.
Indian interests lose this round,
they will undoubtedly soon be
in Congress asking Congress to
divest the Indians of their tax
ing power, just as the Indians'

(MW

to tax, but he stressed the
fact that the Jicarilla taxing
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that  the ' of a mere licensee, river in Crow had - Jicarilla |  inter-
cision of the Supreme Court  squatter on the public ®  been held in trust by the Unit-  lawyens oraly. -
expressly approves of Tee-Hir- The Crow lndians ed States and that the United  dians have MR-
Ton v. U.S. (1955), the Su-  jearned the very real dnages in  States had, by operation of a  agreed to e, -
categorically denies comstitu-  in fact the owners of their  gived that river to the State of  which i | _ - peaple;
tional protection (including the  |ands and resources, that Montana when that state was  Supreme alt : ' it
Fifth Amendment right to  somehow the United States has  later created out of the public  issue whether Indian mations  determinatio
compensation) to aboriginal In-  come to own all Indian landsin  domain. : and tribes have the legal power  ship and ol of t
dian homelands which have not trust for the Indians. The attorneys for the Crow 10 impose severance taxes on  lands and irces, rights
been expressly recognized by In the Supreme Court decis- stated that the river was  mineral extractions by non-  which arise ~the history,
Congress through (reaty orsta- jon of Moniana . the United ~ Indian corporations from In-  separate existence and will of
tute for permanent Indian  Srares (1981), the Crow lost thereby per-  dian territory, Mmmm
occupancy. their legal fight to maintain the Court to completely It will likely set an impor-  which cannot be dives-

The wmguments made in  their owneiship of and con- ertral question - tant and far-reaching precedent  ted or impaired by the United
Nation were close in  trol of fishing on the Big other htigation  for, s the Jicarilla Apache  States or by any other sover-
tune with those presented Hom  River which flows lands and Tribe's lawyer argued to the  eign.

iwenty-five years earlier by the  through Crow territory. This what legal right  Supreme Court on November Such argument is not far-
United States government in its  territory, Crow land for some States assert 4. 1981, “one of the powers  fetched or difficult to comc-
brief in the Tee-Hit-Ton case in 400 years, had been guaran- ownership and its adminis-  essential to the maintenance of  ceive. It takes no  special
~ any government is the power  brillance or creativity to fas-
to levy taxes . . . we rely on  jon strong legal support for
the inherent sovereign power  such argument from the early
to tax.” : Indian rights decisions of Chief
After making this strong and  Jygstice John Marshall and from
central point, the same lawyer  the body of constitutional law

conceded, for reasons un-  developed during the past

men's rights, meotal patients’
rights, juveniles’ rights, and so
forth. And a growing body of
international law (which is ap-
plicable in ~ United States
courts), developing human
rights standards during the
post<olonial era of the Urfited
Nations, is also available to
support  fundamental  Indian
rights. 7
Of course, an Indign tribe
may deliberately in a
particular case to adept a com-
promising position which con-
cedes broad federal power or
which surrenders or declines o
assert its sovereign powers. In
such a case an attorney must
accept his client's position,
However, it is wholly unnec-
essary and improper for law-
yers (o continue the practice
of making concessions of

...............




Lawyers gave away rights

(Continued from Page Six)
power over Indians and Indian
property? How could a gov-
ernment committed to demo-
cratic ideals deny that In-
dian relations with the United
States must be based on agree-
ment alone?

It should not be necessary
to mote that the ethical obli-

gations of lawyers require that

they zealously represent their

the Indians and not the lawyers
who are entitled to make them.

The totally umatisfactory
state of United States Indian
law will continue until Indian -




