
SPEC141 REPORT

Who'sWhos'' to blame for loss of rights
Editor'sEditors' note - The following piece was researched and writwrit--

ten by Steven M.M. Tullberg and Robert T.T. Coulter , two attorneys
into the Indian Law Resource Center in Washington D.C.DC.DC. .

Although the piece is very lengthy , we feet that the issues and
specifictpeciflcs* raised by the article are well worth the space devoted
to them.them.

With increasing frequency

Indians are askingtasking why hethe(

lawyerlawyers representing Indians in

court battles over Indian rights
have had such little-littlelittle.-. success in

gaining legal protection for the

most important Indian rights ,

the sovereign rights to self-deselfdeself-de-- -

termination , and to ownership
and control of Indian land and
resources.resources. A close look at some

of the Indian rights advocacy
which is taking place in the

courts today suggests that
lawyers representing Indians
are in significant part responrespon--

sible for this failure.failure.

Many had hoped that the
past two decades of Indian

actlvismactivism in the United States

courts would lead to a new

era in which these fundamental

rights would finally be given

the strongest legal protection
available under federal law and

the United States Constitution.Constitution .

Instead , the Supreme Court
has issued a series of decisions
which dramatically undercut
Indian sovereignty and which
reaffirm broad , unrestrained
powers of Congress to exproexpro--

priate Indian property.propertyproperly.properly. The

Supreme Court has even gone

out of itits way to announce the
chillingc4illing news that the power
to terminate Indian guv-guvgov-gov-

ernmen.tsernments. is still "legal"legal" " undeunder(

. United States law , and that
Indian land rights and land
claims are not protected
by the Fifth Amendment to

' the United States Constitution
from confiscation by the fedfed--

eral government.government.

The Supreme Court has rere-re-

fused to repudiate the unbnd-unbndunbrid-

led political power which the
law of the United States has
permitted the Congress and the
Executive to exercise over InIn-In-

dians and all their affairs for
well over a century.century. Rather ,

the Court has recently again
upheld that racially discriminadiscrimina--

tory power in language which
would suggest that almost nono--

thing has been changed since
the timetune when the Court first
upheld the "legal"legal" " power of
Congress to abrogate Indian
treaties (( Lone Wolf v.v. Hitch-Hitchllitch-llitch-

cockcock.cock., 1903)).

The Burger Court has rere-re-

affirmed the law of the 1950's1950s'

Termination era which allowed
Congress to deny the self-self-
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' ' -governmentalgoveraintal rightrl-
'r-l is off Indianfn-fnthan

nations and tribes , and the
Court hahas resurrected Tee-Hit-TeeHitTee-Nit.TeeNit.Nit.Nit- -.
TonTort IndiantIndians-Indians - v.vr.r.. Unitedtn1ted) States
(19551955(( )), the decision which
held that aboriginalaboriginal Indian
homelands are'notarenotare ' not protected
by the Constitution.ConstitutionConstitution.Constitution .

In a 1978 opinibn authored
by JutticeJustice ThurgoodThurgobd Marshall ,
the SupremeSuprerrrle Court stated that
"Congress-"CongressCongress" - hasAss plenary authoriauthori..

ty to UnHt.iTiodifyUnHtiTiodifylimitsnodify., Zror eliminate
the powers of local self-governselfgovernself-govern.selfgovern.govern.-- .

ment which the tribes otherother--

wise possess.possess. " That quote ,

from the case of MartinetMartinez v.vv.,

Santa ClaraGars Pueblo , was in the
context of a decision by which
the Pueblo'sPueblos' laws governing
its own membership were upup--
held only , the Court deterdeter--

mined , because Congress had
not yet taken away the PuPu-Pu-

eblo'sebloseblo'seblos' residual sovereign right
to make such Iawlaws.

This anti-IndianantiIndiananti-IndianantiIndian- notion , that
oneone sovereign-sovereign- (the United
States ) has the legal power to
strip other sovereigns (Indian
tribes and nations ) of their
fundamental rights and powers ,

is today more firmly cemented
in United States law than ever
before.before.

What role have lawyers for
Indians had inill developing
this "handout"handout" " theory of InIn.In.

dian sovereignty ?

Sadly , a large roletole indeed.indeed.

Lawyers representing Indians
at every level havelave played a
part in undercutting their own
Indian clients'clients' fundamental
rights.rights. Trial court lawyers routou.tou.

tinely approach Indian soversover..

eignty with shufOingshuffling feet ,

downcast eyes and hattut in hand ,
and some still talk of IndiansIndians
as "wardswards" of the

,
federsifederal govgov.gov.

ernment.ernment., " Even some of the
most prestigious lawyers who
have argued Indian rightsrtghti casesdiscs
before the Supreme Court have
made arguments which are
almostalmost the'samethesamethe ', same as those ofdf
their adversaries .fnfnpre., certain
crucial issues.issuesissued.issued.

In the adversaryglversary system of
justice ,, the arguments made by
the lawyers ,§ foior; each

,
tideside 'areare'

, .,

of courwcourse ,,, critical to the out'outout.out'.
comecome of the casecase

,
;The courts

generally'generally ,' pickplek andandchoose
,choose only ,.

between thethe argumentsarguments
, that

are made.made. Seldom'SeldomSeidom'Seidom' does a court
,

give that , which is "notnot""'-not
n-ot' Ire-IreI ro-ro-

quested , and tfIf the lawyerIawlrera for,
'

the 'twotwotwo
, sidesside agree , on fanan

issueIssue-Issue- If bneone lawyer concedeconcedes
a point made by his opponent
- the court almost always
accepts that agreement and
incorporates it into the final
decisiondecision.*.

A review ofof"someofsome" jsome of the
transcripts of oralera arguments
made before the Supreme
Court Into Indian , rights cases
decided during , jtheIhe, past few
yearsyears shows that lawyers reprerepress

senting Indians have time and
again given away attt least half
of the legal battle and -havehave.have-.

actively favored a "handout"handout" "
theory of Indian sovereignty
which helps erode Indian
rights.rights.

In short , lawyers who are
supposed to be representing
the Indian position have rere-re-

peatedly concededconeded that the
United States government has'has'
virtually unchecked politicalpnUtical

,

power over Indians , Indian gdvgow
enunentsernments and Indian property.propertyproperty.property.

It is not likely that _, these
concessionconcessionshave, have been authorauthor.author*.

ized by the ndianIndian( peoples
whose cases were being heard ,

and they certainly have not
been authorized by all the
other Indian tribes whoSoho Find

the concessions used as precprec..
edentedents to deny their rights as
well.well.

Consider some of the arguargu..
ments made in the Martlnerblartinez
case during the Santa ClaraClare
Pueblo'PuebloPueblo'sPueblos' Supreme Court fight
to maintain itsIt $ tovereignsovereign righttight
to make and

'-
enforce

e-

nforce
'
enforce Its own

membership lawlaws.laws.;, "ThelawyerThelawyerThe
"

xlaw, er
for the Pueblo'PuebloPueblo'sPueblos' , opponentopponent arii
guedSued that Congress had, In'itsInitsin.Its.'

1968 Indianlndiirt Civil , RightRights Act, , .,"taken away "the'sovereignimthesovereignimthe:' tov'prelgntovprelgn' , lrii.lrii. '

munity of the PuebloPublo which
would otherwiseotherwise have proteopiotec.piotec.
tedtad thesethese''IndianstheseIndians' Indian' from being
forcedforee Into'theIntotheinto -thethe'- federal courtcourt ,
to defend'defend' the Puebfo'PuebfoPueblo'sPueblos' memmem.. ,

bershipbetship lawlaws., The lawyer for
the Puebl9PuebIA argued ,,, thatthat'' Con ,

gressgrew had not'innotin'
,

facfactlintendedintended
to take away thatthat'' Indian'sIndiansIndian'Indian'; sow.sowsov .

ereignerelgn'erelgn' .immunityimmunity., ,,' buts helle did
rtotriot challenge CongressCongress'*' power
to do so.soso ., ;

There-1There1- Is no
,
apparentappare t reason

why thatchit concession waw s niadeimade;
; That totally , unnecessaryunnece ry-conrycon'con-'concon'- -
'cessioncession'tesstontesston' 'ofof' federal , powerpolver-waspolverwas- wi n,,

.used bybythe, the lawyer'opposinglawyeropposinglawyer 'opposingopposing' "'

the ' 'Pueblo'Pueblo'Pueblo'sPueblos' '-rnemberihip
r-nemberihip' membership oror.or.,;

dinancedinanie In his
.
"argumentargumentYargunjent"

,
to'to'

the Supreme CountCouht I

,
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, "lhelhe" the 'lovelovexiovefeign'xiovefeign' eign ' "immunityimmunity

"
hrrmunit-

'
hrrmuni-
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,

"

'
'

questlont'questlontquestion ,
' the termterms t(??f the.the.

' Act..fcAct.fcActfcIACC1c, .. a limitation ,onthe;,
,

'{ "' '
. tribesthemselve"s.tribesthemselves.tribesthemselvestribes .themselves.themselves.themselves.,

" .. Congress , ,'
; /ItIt/' 'it'sits' *' , conceded , , hasha! plenary4plenaryc

i powerpower to limit , the '- 'TribeTribe-TribesTribes ;
'

' inm , this ,
"way.way.way"*
way ., " DefendantDefendants'Defendants '

have conceded that ** y * . ,

the power of Congress toto'dotodo'do
* thithis

.
Isnisn'tisnt't at'fasuei'itatfasueiitof ' is"sueissue"

,' it'sMitsM' only,

aa.quest-

ion

aquest-

ion

question of what Congress
Uddid do.do.
InInthe.thethe., samesame 1977 Supreme

Court argument ,, the lawyer for
the PuebloPueboo madeotheiother remarkremark-- '

ableable'' concessions'concessionsFoncessions ', of,

' federal
power1powers over hip clientclients when ,

he Was asked 'aboutabout' about'theaboutthe'thethe' legal
poweypower of the Secretary of thethe''

Interior torto'to' overrule"overruleoverrule"; thetheti1bal'theti1baltribal'tribal'

courts , to imposeImpost'Impost' the'IndiantheIndianthe i' Indian
CivilCivil Rights Act onon Indians ,
and to invalidate'invalidate' the PueblosPueblo'Pueblo'
membership ordinance ;:

QUESTIOQ TION By the Court };

WellWelt , could you 'ielliell'telltell'
,

meme,
wouldwrrluld

'-a
a'a tribal CourthaveCourt have

anyany authority to Invalidatelnvalioiate arr
Tribal Ordinance'OrdinanceOidinance'Oidinance ' on 'thethe'

grounds that it was incon ,

sistentsisteni with the CivilCIA Rights
ActfAct,
ATTORNEYATTORNEI( FOR THE
PUEBLO.PUEBLO.,;:. IrIf'If' they did not ,
the'iSccretary'.oftheiSccretary.oftheiSccretaryofthe'

; Secretary'Secretary'.;of the InterInter..
iorlot, would definitely have
it.it.

,e r* e*
QUESTION By the CourtCourt--
B

Cou-
rt B;,-
Butut if an Indian.Indianlndian., Tribal
Court concluded , that the
federal CMlCivil Rights , Indian
Civil RightRights ActActs were viovia
latedlated'wouldlatedwould,, 'would nofthe.federalnofthefederalnot; the.federalthefederal..

(sic) Tnbal"TribalTribal" 'Court.havsCourt.havsCourthavs'Court . 'havehave', ,, , ia
duty toto'-to'to'

- obey the federal'federal'

statutetatuteT?
ATTORNEY FOR THETHE PI/PI?0.0/..
EBLOEBIA'I'thinkEBIAIthink:,

'
I ' think you'reyoure' cor.corcor-.- '

rectsect on that.thatthat ., 'YourYour'
Your Honor

. , Providing Congress'hasCongresshasCongresi' has
soio Indicated.IndicatedIndtcited.Indtcited .

,

,, .
'

QUESTIONQUESTION'ByQUESTIONBy'
By the Court-Court:- '

Could the SecretarySecretary"
" oftof thehe

Interior Invalidate this parpar..
ticular ordinance ?

ATTORNEY FOR THE PUPU..
EBLOEBIO, ;: I think that that'sthats'
probable.probable.

These concessions by the
lawyer representing the Indians
helphelps explainertplain"ertplain

"

how Supreme
Court Justice Thurgood'lMarThurgoodlMarThurgood kMar-kMar' -

.,

thallshal), "itit"a noted former'former' , civil
'rightrights

, lawyer-camlawyercamlawyer,, -, ulmeJd.td.td.td. ., writerwrite ;

the.the., outrageououtrageous languages/thelanguagesthelanguageio, /, the ,

Martinez decision H which a reXe

afTirmaffirms thethe'plenarytheplenary' plenary powerpower , toto'to'

CongrcsCongress to linw , modifymodify or
eliminate Indian'IndiaqIndiaq' self-govern-selfgovernself-govern.selfgovern.govern.- -.
menimenu; There, had'simplyhadsimplyhad ,

', simply been.been.'-presented
p-

resented' 'no .contentcontentcontest., , presented .tb't-
he

.tbt-
he

tbt-
he

.,tbthe
Court'Court'

, aboutabout' ' thatthat'mostthatmost',.mostmost. imporimppi*

tanttint Indian rights Issue.Issue. ' iw

The'The' ' 'InfamouInfamou'InfamousInfamous ', ' SupremeSutemi
Court'Court' decision ofofOlipbant'ofOlipbant,

.,

'

i; Suquamtift'Suquamtift'Sugtamtah'Sugtamtah' , ' '' Indianriton Tribe-Tribe,7Ylba7Ylba,
-

(19781978( ) , 'denyingdenying' denying Indian jurisjurla ,

diction-over'notrtndiandictionover'notrtndianovernotrtndiandiction.'overnoiAndlansdiction.overnoiAndlansdictionovernoiAndlans-.
' ', comcotri _,

mitting crimes 'onon'on'on' IndianIndian.terd.Indianterd.Indianterd. errf-errf-. t

tory,4story4story.istoryis, . also partially explained
by a reviewirevlew of.lheoflheofthe., argumentarguments
whichwhich the, lawyerlawyers madmade lathefo , the

t,
Court,,

InId 'opening'opening'opening' :
' 'hishis'

hi -"argument"argumentargument-raiguinent"

the lawyer , for.for., the Suquamlshuquamlslt$
.TribeTribeTAO
.

first-first-, arguc4argued that'that'

Con-ConCorp.Corp- .

gressgrass
, and not the courtscourts should

be making the decisions about
criminal Jurisdictionjurisdiction'', onon Indian
landlandt.landt. , He'didHedidHeI' did notnot-not- argueargue'that'arguethat' that'that' i.ii .

d

Indian jurisdiction over crimincrimin-*- i-

"

i

"

al activity on IndiaIndio lanlandil wawas
, ,,

ii right and powerpower which ncith-ncithneith.neith-.'.. i

'erer' et . CongreCongress nor/thenorthenor/
'
the federal f

r

1,

' . 1

,
, "mi-"mimi" - ., . S --

.I
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.
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courts'courts' couldFouid deny.deny., ,' ,
.' .

; '

. . .WhenWhen.,'WhenWhen' thVreuetfon'pjfthVreuetfonpjftht"4ueIttontht4ueItton" $
': plrtle;,

uie
' a

extent-"exten-textent" of Inlndranhan\han\, overegn'ty'overegntyioveriWty! '

WMwas pressedproAed by one of the SuSu.Su., ,

premeCourtpreme
,
Court JusticeJustices , the wae'waeseine'seine'

','
' lawyerlawyer ,

, jTortor'thetorthe'thethe' IndianIndiard givesay a
'

, .mostmost.
most remarkablefemarkabie'inswerfemarkabieinswer'answer which-whichwfil*,

-
.,

'-
suggested

s-

uggested',
$UokteA hishiii 4entsclient hadhid ncfnd'nd'

, real 'loverelgntyloverelgntysovereignty'
, and.andandwhich'andwhich.,

,
which'which'

., ,.mademade. , made't6madet6'
the 'jiskjisk

.

'
task of hihis oppon-oppon-*.

ent.entent .,' Washington'StateWashingtonStateWashi4ton'State"Attom-Washi4ton'State"AttomWashi4tonStateAttom' " Attorn-
ey GeneralGmeral (now

'
U.S.US.US. . Senator)

SladeSlaae GortoriGorton , markedlym arkedly easiertaster ;.

QUESTtON.ByQUESTtONByQUESTION'.ByQUESTION.ByQUESTIONBy'
. the Court'.1Court.1Court1Cour

,
t

,

':. '
,

to sayay the Tribe ,
possesses

I

an ,
attribute of aoverelgntysovereignty,

does not 'IhecessIhecess
'necessarilylly meanmeaq

'
it ,

possessespossessis'allpossessisall' all .attributeattribute.ittribiltes'ittribiltes of
sovereignty.sovereignty.
ATTORNEY'ATTORNEY'

ForFoi , 'tlie'tlie'the ' Su-iSui-
.quamish.quamishtquamisht;

,
Thatinat is correct.correct..,

Most attributesat tribuies , what we
, call'calltell'tell' realred 'sovereignty'SoveielgntySoveielgnty , have
been given '-u

u'up by Indian'IndianIndlid'

,Tribes.TribesTribes.rTribesr.. Therefl1ert is no
,

'ques.ques.ques'ques .;

tion'tion' "-about
a-bout"*about , it.it.. IndianIndia a Tribes.TribesTribeii

.,

cannotcinnot ,mint'mintmint' morieymoney ,, , TheySThey,

'cannotcannotltanri' t enter , into treaties
withwith"otherwithother" other nations.nations4itions.4itions. But thisthis"this"

CourtCot4i has consistent/consistentcon'sistefitlyconsistefitly
'

!/ held
that 4here.4hereItheri ., arearepowers1hif'powerpower' 'that'that' '

havehave.nothavenot.not been taken away.away.,
The , Suquamish also were

givengiv i i, thethe very-mixedverymixedvery-taludtalud- blessing
of * having.the-Unitedhaving.theUnitedhaving.thehavingtheUnitedhavinS , Ahe. ,

-' United i StateStites ,

government (tht'thtthe' self-proselfproelf-pro.elfpro.elfpro.; - .
claimed '"'trusteetrustee"trusteertrusteer** of all In-Inln-ln- ;

dians and
_
allalrlnofianIndian elandslirids ) b'AbAon

'

sideOde in thatthai case.case. The argumentirp-mentirpment-

byby.by,. thethe.the,. attorney fromfrorn'thefrornthe' the U.S.US.US. .
'

'

""SolicitorSolicitorSoilcitor GeneralGeneral'sGenerals*' office great-greatireat-ireat-
ly|y compounded the'the'', IndiansIndians"Indians*"'

,problempioblem because It had much .

in common with the argumentarguments
whichwhkh wereivere made for the'the

'

interests'intereststrilterestst'. ,opposingopposipg , non-IndiannonIndiannon4ndian-
,ATTORNEY ForForthe'Forthe, the' United

StateStatts ; HistoryHiitoiry;
, and nearlyrl ,

arfy
twotwo , centuries 4'4of' . legal1431 au'auAli.Ali'.,

thoritythoAty 'demonstratedemonstrate'
demonstrate , that'that'

theWe Tribe'TribeTribe's"Tribes' 'tovereigntytovereigntysovtrelpty'" ' ; h'ihi4 '

subject to, the iteater'sover.iteatersover.iteatersover(reater lover-lover' -.
eigntyeinty; of.theofthe. United StateStites

,and in the '-exercise
e-

xercise' exercise of ItsIti
ownbwA

'
sovereigntythifOverelgnty theUnited'theUnited,United'United'

States hashis /establishedestablished/'establlestabll' hed a'aa ',

special relationshiprelaflonship'toiardrelaflonshiptoiard,

'
toward;

and a unique responsibilityresponsibility' '

to the Indians In the United
StateStates , but6t we do agree withlwkh

petitionerpetitioners ( the non-In-nonInnon-In.nonIn.In.- -.
' diandians) , MrMr.Mr. Justicelatke Stewart ,

that tribaltribal4s6veieIgntisovereignty vanan
be and in many , respectrespects
hasha been ckcurhiclicuifiVribedribed by
the United StateStates so toto that'thatthat i'
extenUtextent It ili'votlivot'not 'aa'a futftuu Isov.Isovov:.

, ', I
( iereignty.ereigntyeregrity.eregrity.

QUESTION.QUESTION . By UeheiCourii Court (; .

It waslribalwasitibaf self-governmentselfgovernmentself4overnmint-

.bubu.butiit'was'not.butiitwasnotbutiitwasnot. ( i , it ,
' wa ,

'
not , 'territorialterritorial'

. sovereignty , wawas.1twas1t. It7? 'EverEver' Evert? ,:
'

1-
16,* 01 io'

-

ATTORNEN''ForthtATTORNENForthtATTORNEY'
,

'

For'theForthe', United

StaeStates( : , TheyTheyjthii(
(the Indians ) '

'did not'notnof viewewteffit6riesterritories, bebe.be.
?

longinglofiging to particularpirticuW individ.individInAivlol ."
,

ualuil ;'
, tribctribes

,
"II-"' that'thatillit'laillitla' is A co -

cepttept tolo'whkhlowhkh"whichwhich"' 'thethe' EuroEUT6.EUT6 .
peanpeao tettlersettlirs

' quickly4ukkly educa-educaeduca.-. ,
tedthem'tedthemted themi , ,

QUESTION ByBy the , Court :

You'You' saidad( they diddid'soididsoi'not have ,

a'a8 ' sophisticated60phisticated concept bf, ,

land ownershipownetshio;
,

Did the
UnitedUfilteli

, StateStates"rStatesr"recognizeicognize'sn'yicognizesny'any'

land , ownership.ownershipo nerfilo; ., rights'rights', to

T
the IndiansIndlans , - iotherother.rtotherrt.,

' than'thantharf'
those granted byb treaty ? ' '

ATTORNEY'ForATTORNEYFor' the UnitUnit.. '

edid"I'ttatev.idIttatev.idIttatev"

'
States :

. Well.'noWell.noWellnowon . ' no , ; theythii
: did notnqt.nqt:. \ \ " ' ' . .

'
' , Again the 'CourtCourtCourt

*

wawai told.toldt6ld .

'
.thatthatAhat. IndianIndlinaoverelintytov

,

reignty is only-onyony-
!

a Jremriantremnant or aavestigid'ilirganavestigidilirganvestigial'vestigial' organ
' which.which. CongressCiihiress'fias"Ciihiressfias, ,

' has "; et'etet ', to'toto ';'*

completely4ompletely removeFemove1 fromtroiln 'thethe'thth' r
*

' ' '

' ;
, . . :

'X'X. .
. r .

" , '-t
t' - A.t'-

A

A.t-
A

At-
A

.

.' 1 , N AMLL

, body66dy politicpblitto:;, ,. MjJ44tmatters, matters . 1§|
;even'even'. worsew9me the ffl-lnfonpedffllnfonped-

, and iow41ntptn( ; strtemntstaiiiiiiienis deny.denydiny
,

.. j B - -

,

"
ing ththat.thatt.t. todfaivkid"kid" tribetribes'andtribesand' and fta-iajfflt.ftaiajfflt.ftaiajfflt.iajffltni.ni-. | | .

, liontions'W'sltionsWsl'hAd ' conceptconcopi
, of 0'W'n't'ro"0Wntroowner' ' ' ' "|l f

/ship.ship./;04JDfg. of,,separaterate frritorietorritorlill"bi.torritorlillbi.torritorlillbi" . .

', 'ToreTore"tore'" theWe arrivar )f/EuropeanfEuropean/ . |Ky '
'WhalWhal' Vhat'orleVhatorle, 'oneone' might ask , wereW iiethe'the(

'
,

first.1nollin'first.1nollinfirst1nollin1 .Indian'.IndianIndian.
' treatiestteaties all'abquttallabquttall'abouttallaboutt'

. ;ig A, (

The.Supreme.Court'TheSupreme.CourtTheSupremeCourtTheSuptemtxourt'iTheSuptemtxourti., . ' decls.decls. ,
ft'ft'

Ionton 1ln the case.ofjtouxcaseofjtouxcase ;
.
ofSioux P/aHon'PaHon'aHonNation/ ', ' 1

vrt t/ntterftntterfunited/ 'StatesStates' " (19891989( ) hahail.hail, . . "

'

not received the almost unlver-unlveruniver.univer-. --
p

p-'
,

' .
sal condemnationscondemnation-condemnation-) from ' the ' '

Indian , communitycommilnity 'whichwhich-which'- has
been .heaped'.heapedheapedheaped'.,

' upon thwrOli-thwrOlithe 'Oil-'OilOil' -- n/
j

. phant decision'decisionoecistop.oecistop'
. ,, ,;,"

"' '" ' C;
,

TheThe'mlxed"'response.Themlxedresponse.Themlxedresponse,/, , ' mixed Wponse.Wponse' .
,
to t

the Sioux'SiouxSioux"'" NstlortNation decision isIi .
'duedue' partly to the facttact that

, the"thethe
.rr"

SupremeSupremo i, CourtCouri finally iet"the'iettheet
"

the'the'

historicalhistorical recordrecord straightstialght ,
, and

acknowledged ,thalthat the Black.BlackBlaek.

Hills4l114 hadclad beenkeen stolenstoleri from the
SiouxSiouir andAd partlyparity because.becausebecauseFifth'becauseFifth

., Fifth.Fifth
,'

.

Amendmentgmend ant compensation! waswas
awardcawarde (| .fortheforthe.,for , the theft of-thlsofthlsof.tfrlsoftfrls-.

treaty-guaranteedtreatyguaranteed- ,
"

- recognised5ecognited
Undianjndian tlUetitle laiia.laiialand .,

' ' '
; \ .

gutBut only , tornesome'ofsomeof"ofof"' the
, com-comcom-com-

,mentaion.havcnotedmentaionhavcnotedmtntatorshave., ,'notednoted' that thethe''

SiouxSiouit NatloiNitlo{-declsloahasdeclsloahas*- iecislonhas
?, up.up.:"

held.heldhold .,
, the , power pflhepf, the United ,

State;} , goverdmentgovernment to 'makemake'

iuchiucWtheftstheft , or-'ln'dlanla'ndor-lndlanland' '

.
n4land;; ' (n

'thethe' TirUrst! placerplace ?' , ,
. , ,' .

yheThest'st'
111 st

"-

part
p-

art
"

part.part., of ihe-takingihetakingthe"taking"thetaking"- ",
.
'

,
clause ,?.

or, the FifUFifth AmendAmend..* .,

( roentnient ,whwprowhfch 'provideprovide' des that thefthe"the"

governmentgovernment
, maytray notitakenotttake pripri.pri. 1

vate"vatevat?"
; property'propertypiopertyry' ' 'except.except.exceptexiept . lfor'lforfor ' a'a' "'!

'legitimatelegitimate' ! public'purpose''bypublicpurposebypublic ;
, 'plirpose'plirpose' ' ' by

Y- 'irscY-irsc
'
)
i
se ; ' pfof JitsI

,

'
.eminenteminent.
eminent denialdoio * ""'

,* power , ivaswas riot'riottloT; ' applied
,

byb
4heStthe , Supremerpeme CourtCourt to ruletneruf4

,

'4Initial.4Initialinitial.initial. , seWe'seWeseizure' pCtut, 'the'WacktheWack'ihe , . 'BlackBlack'

, ,Hills anan unconstitutionalunconstitutfbnal act ,;:
That

, ;constitutional ,
'-
slrgu-

'-
slrgu

s-

lrgu
'
vgu.-vgu..- -.

nentmerit ftis ,now ; jbeingbeing
, , made'made'

for 'thethe'
the first1 time bybathethe Sioux

lawyer representing the OglalaQgldi
Sl6uxTribcSloux"TribeSlouxTribe;" Jinka il, newstew lawlawsuit,suit .,

i, which rejecttejetfsthd, th ofTercd'monofTercdmonoffered"mon.offeredmon.offeredmon'" .
Fey:ey Idamagetdarnagea; and which , -seeksseeks-seek ,

returnfeeurn'4feeurn4'
, of the?the

";.BlackBlack. Black Hill1$

;insteadinstead.instead,. - , * ," ,j,
inexplicably,
Inexplicably-a4certainly'Inexplicablya4certainly'a4certainlyf;*- ind certainly.certainly '

.,

withoutwithout'' ihe(he-approvalheapproval-, . fppro4 of the
SiouxSioux'' ,, peoplepeopY ;'-.. .

'thethe' lawyer
represeritingrepresenting the SiouxSiouxNation.NationNation.,

ta'taIn'In' the SupremeSupreme"Supreme
,"

Court"Court
"

arguargil.argil. ,

ment of the Sioux HationNation ,.,
U.S.US.US. . case conceded thatthat 'IheIhe'the
United States government-hasgovernmenthas--the lawful power toto-to- abrogateabiogate 1

thth6Y FortFort'Fort'
, LaramieLaramfe , ' Treaty.TreatyT teatya.

indand to'to' taketaki: '
!; uie,tie;: Black'BlackDiack

'
., Hills'HillsMills'Mills' '

,

?,, fronfrom thethe SiouxSloui people ,; eveneven.even., ,

/thethef/ he , purpote.'pfpurpote.pfpurpotepfpurpose ., '
, oVthe,the

.-
taking

t-
aking

.

taking Waswas toto Oeve thatjndianhat ;Indian
land and "itsits"

It
, gold/to'non-Ingoldto'nontononIngold/'toto' '")non-In.nonIn.nonIn.In- .

dians , (SuchSuch'taklrrjSuchtaklrrj' taking vvoulqtiob.wouldwould. ,? ob,
,, .,

.viouslyviouslypiously

. not.meenotmeeriot ., met( thethe."publicthe.publicthepublic., "publicpublic" "

.purpose".purposepurposepurpose". " \.testtest. test ofof-.theof.theof.thethe- .thethe. Fifth.Fifth., , .?

AmendmentAmendment. ,.) ':
r

'- . ,

" All the Constitution re-rere.-. , .l.l.l., . ,
,

quired , he arguedarsued , ,' f'thatfthat; 'thatthat'
,
'thethe'the.the.

Indian'people.'beIndianpeople.beIndianpeoplebeIndian ',Oeople .
'*
be given'given' monemone..

taryfwy , compensaUonCarnpensatloii (withriwithin,; , ln;i

terest , whenever.whenever., Indian land is
takentaken'*' by Ihethe federal-federal-

' govcrn-govcrngovern.govern-. -

mcnU.mcnUmeni.meni.,.,
' - ' '

4'"S4S;' "' ', ' N' "'
QUESTION by the CourtCourts?

' '
Under a treaty , ai1 reservationreservation i, \;
is set up for an Indian tribe"tribetribe'"' /,

'*" slidand , at , s6metlmes6mitiml , later the.the.
, . .

GovernmentGovernment' ', ithethe, Congress , ,
;

'
!

!

t

Just-sayJustsay'just'saysljustsaysl' -' , "WeUweWeUwe"WellwethinkWellwethink" , ;,
??,
think . /? ' |,

the Tiesemtionreservation; B-'too'bigB'too'bigtoobigA -' too"too'" biS , ' ;
i \' \,q

''WeWe',
' arr.'gotngarr.gotngarrgotngarvgolrig.' jtolot cut itii in'in'

.,
1|

'halfhalf' and open'theopentheopen ' the rest'uprestupiesi'upiesiup' ," '" 1* '

. So it(t just cutcuts itit in half and '
- :

r , redrawredraws the reservationreservation. ;.'" ' ' '
,:,

'
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/ . .NowNow. ,Nosy : I13 that'thatthatF' a , breach ofof.;., 1

the
'
treatytreat orbor-4or4- it aa taking/takingtaking , ?, /, ' ,
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T-

r'
T-

r
: .'
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Cetitinu4hrom
'ATTQRNEYXot

.
the $iouxtouxt

h.ishisItia'abreach'ofItiaabreachof.,
' .breachbreach.,

'
of the reatytreaty'treaty|

'

. -anttanttattd- the'thethe 'UnitedUnited' United .Stttes.'Jhat-
f

Stttes.Jhat-
f

StttesJhat-
f

.Statil .

'

.has'.hashas.
'

'thethethe'' ' powerpower'-power'power'- toto ,breachhreachA
,
' the ;;

. '
.treatytrestyr I

' '

?
QUESTIOQUESTIONBy?JBy , the

' CourUCourt
-

;
; r ThaibThat is Lone Wolfwolt, ,.

ATTORNEY Fo ( the Siouxs.SiouxsSiouxk.,

, | 'ThatThat'That Is Lonehone Volf.VolfWolf.Wolf .
QUESTION By , the , CourUCojrit ;

/ .
Right -,. ' '

. . /,
ATTORNEY ForF6i fhe.Siouxf"fhe.SiouxffheSiouxfthbSioutr

.,
;; "'

Lc , Lone WotfWolf tells , u-sus-'' that,that
i1 -

..CongressCongress'Congress"'
*"

". If CongressCbngresi dede.de*.
\

'
tenninesermines, thaithat 'thethe' the 'reservareserva'reaerva-'reaervareaerva' *-

; . tiontiort thould'be.thouldbe.thouldbeshould 'bewtutbewtut'
. ut.jtautjta.;irt half ,,' ,

* 'CongresCongres'CongressCongress
'

carcard(, comeome Inart and
t y dodo'do'

# ;. hIt cancau'do'itcaudoit'do ;' U without ,
i-

'
i

' ' the consent-consent- ,of the'thdbnsthethdbnsthe ' Indians
*

indland UIt tan dodo.itdoit:.lt PviolatloqIn.vtolatlonInvtolatlon.,
; ;off the treaty ,: Ut ]Iss 'alsoalso'

, a
taking "aridarid'" 'whenwhen'" ' Congress'Congress'
doeiitlEdoeii't.tldoeiit.tldoeiittl'

;
,

' ,. ,. | hahas to paypay'forpayfor' for
,A'A'" Going'Going"tJolngtJolng"givengiven'" furtherFurther',

' .thethe.,
the atat-at-

torney'torney ' foyI'orIor' the Sioux concededconceded
t'hiithiithat
'

riie'thethe'
.
Un1tgd Statef govehi-govehigovernn-

.-United
U-
nited

mentment, andfind '"
hottot hijthit

;,
' .SiouxSioux., Sioux

cUenfaclientswas, , was'tbewastbe'the actliaowners6titAl) owner ofo f
"' ' all/SiouxallSiouxi1l'Siouii1lSioui/, ' laftdslands andand all'otherallotherall'ether'allether' '

, Indian]nian(} lands asi wellwell.well:. , , .

QUESTION BBith4urtth uftf;
ii Andl.lheAndllheAndthe., questionquestion tuchsuch uas In

i 'thethe' OeCoteaub Coteau 'casfrcasfrcase' andand
s, . Others is( totd whetherwhether'orwhetheror'pipi' nofnot

' 'thethe-the- reseryitttonieservftW haihas beenbeen , lerirev? ,

iminatedirninated , rity, !
'

* question fitiof
congressional'congressional'congresslbnal'congresslbnal' ' .IntentIntent.

,Intent *: AuwBu ,;

herehere''
,
tjiisthis waswas , 'not'an.notan.notan';not Itut' ., In'In10''

dian"diandiad" ' reservation'thiareservationthiateservation'thisteservationthis, ' was'vasvas' - ,,,
thb'thbthis4belongedtd'

, belonged to 'Ihe'Ihe'
the'SibuxtheSibux' Sioux

,

Nallon.NallonNallirri ., didn'tdidnt' Jtit?
ATTOJ'NEyATTOJNEy:ATTOiNEYFoitheSiouxu,' Pot; the Sioux4

t WeBWell , , this'this(hfa '
, 4 allin ? rtsem-rtsemreserva.reserva-.

i tloni'thetlonithetlons'tfetlonstfe,, ' beneflcfalbeneflUal'owaeobeneflUalowaeo'owner '

thip'shipship' W'allWalland '
all fthe'thethe,

' Incidencethadence
r ofor i, ownership arearvin 'thethe.the'.

tndiariladiari 'JribeJribeTribe'
, ;, The'The' bare Iele,.

i gali titletitle Ifis hi6i itht; the 'UnitedUnited"United"'
' -

j, 'Sutes.Sutes.Sutes"States.States.States'" . 'rr'
QUESTION By.By'By' . theCourtthr rCourfi, !

AndArrrd that(hat -waswas-'waswas', frue'frueTrue'True' hwe-hwehare,;-
t6o7too--too?*- '-'" i ',

"

ATTORNEY For the(he SiouxrSiount,

Yes.YesYes.Yes.
QUESTION By the Court.Court.:"'

hwai.hwaiIt was.was. '
"

QUESTION By the CoUrt r? s.,
ButBut'thiswasButthiswas'

, this , was more thaftabthanab
' 'orlginatorlginat'origlnatoriglnat

, (;itie.itiefle., Eventlf-origEventlforigEven ( if -, orig"orig" ,

(
i InaUyWilt itIt had Aboriginal, title ,,

' } t'w-

as

tw-

as

t 'was Irecognlzedrecognised by.by. treatytreityr;,

ti '
#ndn'dnd

'
itit -'constituted'constitutedconstituted-'*con _

a , tesgr.tesgreser.
; ya-'tiort-ya-'tiortya-tiort:-
9 b." ATTORNEYATTORNEV For6f thet6 SiouxtSioux:,;

\ 'ThatThat'! ls correciCorrect , it wasrecprasrec;:;

\ * 'opilwtopilwt'ognlzedognlzed' , bybay treaty twiceliwice
' river ,*,

.QUESTIONQUESTION

.,
By tfthee Courtcourt'court?'

It waswas Federal land)and? .

' ATTORNEY Por.'theSiouxPor.theSiouxPortheSiouxFoi
'
the"SiouxtheSioux

"

; ,

. ,1111,
) ,I was iare0iil'Indiaare0iilIndiaaFederrflodiai

.'
resres.res:.

'ii
'
1 eryatbncerTatlonr, recognizedtecognlzed ,

' title ,

aridavid that *.. ,

il
-

QUESTION By the Court ?

-ii- ThatThat titleVile , was In
,
thethe $ioux

; rationt4itlon
''andandend notnot ir1, the Fed?}

" ereritGovernmenitGovernrtnt.tGovernrtnt( .,
' ;.;ATTORNEYForATTORNEY For'thdSiotixpForthdSiotixp'the Sioux

v WllWell
,

( , ,-allall-
, oll oftheof

,
;'thethe' ' 'incidenceincidence'Iri6dencqIri6dencq

'ofiuwnershlpyofiuwnershlpy.ofof'. bwnersitiplYybuwik, i, ypu , ww{
'

iMo' toisaysay , who'haswhohaswho his-his-, iUill ,the
,

,itgdenCaden ".pp. wncrjcwrtersltiphip'lshipls; it((
'
is

"

:'thelthel
' th , Sioux.Sioux. NattonNadonWhere"NadonWhere, ,,Where

' ' 'doqtdoqt'doe the barehue lefialessif title resttesfe.tesfe,.
t

, .
'

? .It.leIt.leItle.

\-

ith
i-

th
\

., fn'thefntheinthe'; United StateState as

,

' -t'iWthneepeciioaQt'iWthneepeciioaQtiWthneepeciioaQ- ; jt'Ju'drlthtespectjtJudrlthtespect'
(

' '" : ; ,to all'1rall1r;''
%

.

.. diah'diah'
; fends.fends. That

,

IsWpari'parip'' ; '
., tftit.tbltihedtftittbltihed4szyvllihetithi. the

r;
trust.trustrust.rust. ', ., tr

*

' ."
,; -" ; ' ;.' 'B4tB4t'

t
e

wheWXJniett the "UnitedUnited
"

( tr, ,
'

' ,
' " '

F, StatoS es'es' bkettakes? ." |t ,4t4t, arufShoand"and"
Shot?

J, , inosAo
'-
jnakes

j-

nakes
'

,rrr ices Shhto ;
, i ulte'ulte ' "

" '-i.ii-.ii-i' . ) , il'il' f"f"' t ( ( .ll. lhl 4 f,

'
'

5 ( '

'
'

' "
. .

' ' ijg y ' " & ' '1'1'

StateStates taketakes ,4'4lt'{, the ,
Ind&MIndMIruains&

' have"havehave"tlhavetl"" 100too 'percentpercent' 'peiciniinteipeiciniintei'
, lntcr-lntcr-;,"

; .
i' cest( ., forfar purposesiuiposei , of detennodeterm-determ-,
"lniriglnirig" fngjustcompcnsayoivjust tdmpensatfonh,

'You'boaboa valuevalve it at full ratue.ratuevihie . ' '

,RatherRsthet than trgufaglrguin; thathat( the
SiouttitauallySioux .actuallyactually., heldhetd'title-tohetd'titlehetdtitleto' title-

to thetw
land-andlandandland ;- and rather thanthe ajrgubj"gg" ,

.thatthat.
' the SiouxSiouX:

, land rightrights;
should bebtconstitutiotrally: constitutionally era.erapro-pro-..
tected ,;. from confiscation'confiscationconrscatiort'conrscatiort' by,

, ,

the federalrederal 'government'fgovernmentf'government 'JususC{ asas

srll*; otherother propertyproperty , ifis , Iheth lawlawj

'yei'foryeifor'yer 'forfor' the( SiouxSwu'focused'baSwufocusedba*
' focused '6n

thethe'objectlvetheobjectlve' objective ofrot moneymoney"money";dam"'.

agc5Tenlperccnl'ofagc5Tenlperccnlofage"s.JTen"rcenl'ofages.JTenrcenlofagesJTenrcenlof
"

,.( "* ' the danidain
"" agMagtiawarded, ,awarded io thehe Sioux

' have gone to 'thethe'thethe' lawyerlawjr rf aias

'"attorneyattorneys'attorneys**' ,feei'feeifee
'

! ' -rnorarnora--% more than
'

$1010$' 1Q millionmittion ;) ;"
.

Jnn the lam'e'SioullameSioulsun
'
o

'(
Sioux HatlonNation

;case.caseCase,. theRite lawyer for ihethe'the' IfcltedUnited
StateliigreedtliaStates , hgreed altar; thejTederalthe , feleril(

,

governmentgovenunent
,

, had.had. the legaflegal ,

,
power to"totd" abrogateabrogate'' thethe"the;" Sioux
treaty'andtreatyandtreaty 'aridJoaridJo' Jo; laketake the.thethe ., Black ,

mils.milslrdis.lrdis. , TheTht; "onlyonly" 6nly disagreement
wawas Over thethe questioifquesilorf .whetherwhether.,

the Fifth Amendment tuilheto , the
"

Constitution'.requiredConstitution.requiredConstitutionrequired"Constitutign'iegwredConstitutigniegwred'
. thethe'the

'
fedfedsa

'dSldSl441' 'governmentgovernment'gogo' einme t , toict'paictpa' pay '''corn.corn.corn'comcom' .;

pensatiOl , . , . .

A. '' Here'S.thcHereS.thcHereSthcHere"Here'"' ;.thi1'thi1, ':,
'
,ynitcd'ynitcdUnifed'Unifed ' SStatesStates ,

agninagain aas'as;' self-appointedselfappointedself-appointed'appointed'-
'

"trustrus"trusstruss"
teal'teal"' ', *" of'IndianaofIndianaof' Indians'Indians 'tee"tee, oror 'guardian"guardian'"guardiah
'andand' tndian'tndianlridian' property/propertyprooertyrmadethe/, (nade the '

'-perverse
p-

erverse'perverse"perverse'
"

.argumentargument.,ugumep that 'thetherthe' ,

'-' taking orbi'bi' the'.Slackthe.SlacktheSlackthe".blackthe.blacktheblack'"
. HiUt'hadHiUthadNaDs'hadNaDshad'

beertbears 'forfor'farfar' the(be ; Indians'-Indians'Indians'-. ownbwn
good.goodgood.good.

tnIii the UntedStatesWtedStatesy
writtenwritten

" bile.tobiletoriejT-'jloriejT'jlojlo)' -" '
. 'thethelhe'

, Supreme i, pourtCourt,

'the'the'the'the' goverhm'ent'igoverhmentigovernm'ent'sgovernments' ' ; 'pbsitUnpbsitUnrbsitlibn' bis
'blatantiyiacisfyblatantiyiacisfy' blatantly tacisf: --"

'
,

.TheThe. Court long recognizedrtico4nlzed
that the Indian lribeIribet$ hivehave
beeqbeer} Incapable'"of'prudentIncapableofprudentincapable ', bf'bf" ' prudent
management ;6t'6toi"tlieiroitlieir'" their

, fomifont.font.'
'munalmunalinunal' property'andpropertyandproperty ,; 'andand' that'that'

,

'the'the' the ' United Slate'mustSlatemust$:' un "

deriadertalie thfithState'mustStatemust
t1* duty aat feefoe'foe'

owneowner ; ofbf tribal lands'lands'lands' ', and
puf'uanpufuanpursuant'pursuant'$ ( ' ioto ItIts'Its' power; 'tootoo' ,
deal With)vith Indian affairi.affairiatrairs.atrairs . ,

A , disposal4osaldis V'6l'4ribaprop-i6l'4ribaprop6l4ribapropi' 4ribal( ;
,
'

, pr6p.tpr6pt-.,

'ertyerty'*ty'ty;' ,' lnIn theihe idischargeAiichdrge 'ofof'

thfathfsuresp&sstbilitythfsurespsstbilityrespoiisMlity& toto'pan.topan.topan'manman' .
'ige"ige'age-age-" tbe'"ftopeftytbeftopeftythe'the' " 'ropertyroperty

'

,fotthefor'theforthe
*'

'tribetribe'tribe'stribes'* libeneflt'libenefltibenerit''IstibeneritIst' ''dd' * an'ansir'sir'' actucfun
'

'.behalfbehalfbehilf'behilf. \66\' ,ti6 theNsfiribe,iribe wdand,
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.error'In'.errorInerrorIn., error'error' ' ' decliningdeclinIngto;: "toto", s4

, treat thcActthe'the' Act ,ofZf'Zf' IS1817'by1817by' by
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severedsgvqred , 'fromfrom' the, CreaGreat
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?
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".QVESTIONBytheCouQVESTIONBytheCou.?
Q ION .ByBy

.

the Count,

.CbiajpwabteCbiajpwabteSorrwable. , toto'' ' the , Indian
' ' ,reietloBshiprelationohip ?

; ATTORNEYATTORNEY'FcATTORNEYFc' Fc'1Fc1', Aethe
' 'UnitUnit

'
Unit-Unit-,

'

;eded.ed., Stitw.StitwStateoIout. But thatthat trustee"trusteetrustee'"' .

'" 'retetlonshipretetlonship"telatlontilptelatlontilp ; Mr , Chief Jus'YusYus'

ticetlc4 , carriescuries bothboth obligations '-

but'

b-

ut
'' "

but'but' alsoalsouau'iualalsouauiualunusual
'

,
powersApowers i

the , powerpower
?

, , to1to r disposedispose'dispose' (0101(oi
,

Indian propertyprbpeityigatnst-thcprbpeityigatnstthc) ugalnstth
-

wul-an4wulan4wlU-antlwlUantl- withoutwlthoui'exercisingwlthouiexercising'exercisingexercising'

'thd"powerthdpower'\ ;
, '" power of eminent do-dodo-,

irainf'irainfmien"mien" ',

QUESTroNBytheCourt.QUESTroNBytheCourtQUESTION By the Court .: ,

ThcrTherq , is no luch'poweluchpowesuch ;' power,
comparable"comparable"'powerpower' powtr over any.any.,

,

white'white' category ?
'

*"
1

ATTORNEY ForFor"
"

.thethe.,tlie Unit.Unitshit.shit.
edStateiiTiiaifb-edStateiiTiiaifbedStatea3Tliais-edStatea3Tliais( --, ,-
QUESTION , By'By'

, theCourtrihet"ourtihetourt;:
,

" ; ,

TheseThist werevere altso-so- resultsresults'results ' to
-tteatietteatie-treatiestreaties- In thethe'the'

'firstfirst' 'in.in.in' in .

stance , werewere they not , thesetfiese
right ( and duties' and

.
powpow.pow.

erer$7er7$? .11'*
AnORNEYATTORNEY'ATTORNEY ' FotFor

,
the
,lieUnif

,
Unit-Unit-

'eded,' cd States ;, WeU1Vell ,, this Courtirourt
, hashas"has" held thatthat fadependentlyindependently
W"treatiesWtreatiesof " treaties the'InherenttheInherentthe ,

,' Inherent i.ritiritisit.,
,

uaUonuailon pfpfthe;, the Indian ptacelace
them ,within the.thethe.the. protectionprotection
of he UriitedUnitedStateStates ;

QUESTlON'By'.theQUESTlONBy.theQUESTlONBytheQUESTIONIBy'theQUESTIONIBythe,
' ' '

., Court :

The, Constitution 4tselfkitself rec-recrec.-.
pgnlzesognlzes.IndianognlzesIndian. Indiail tribestribes as sov-sovsov.-.

';ercigns , does it not?

ATTORNEY For the, UnitUnit--
ed , States ; Yes , but the
ConstitutionWrr4titutlon perhaps alsosiso recrec..
ognizes the dependent stal-stalstat-stat-
usWus'tofustof' Indian tribes , their inin-in-

ability to alienatealienate their land
which accordingly , If it
must be done into theiftheir inter-interinttt.inttt-.
esiesimay?, , rnay occasionallypccaslona11yhs, have'GG' . .

'tobq( ( ;, be ;donedone'agaaasaaaaliitdoneagaaasaaaaliit'aga'lris'tagalrist' ' ' their Dl,
1

b/thejrbthejrby/ their guardian.guardian(uajdian.uajdian..

"

f

AtrORNfeYtorATTORNEY tor the UnUtrlt ,
cded StatesStates , ) '-thjnkt-hjnk' think[ the'CoutheCouthe'

Court
'qtlqtl' Can find thai-thatthat- the'detilinjtiwthedetilinjtiwthe-dedinpxthededinpx'- w"w"

twywetviiocwholly*fto ;whouy honorable
, V

and that.rwultiithatrwultiithat ., 'resultiresulti'

In a.ai. moral,

elaitritlatrri'tlatrri' whiwhichh would Mttuwt bear
,tntereinterestt.'indt.indtind. "tendtend'" yet! Imd , that
CongreuCongress ,wtiwas In good faithialth
'seekingseeking' eking ioto benefit the SiovxSioux i

tribtribe at thtthe timetime. .
andsad aqrd-taqrdtaccor&accor&-

i,
InOytllrewasy

,
there;

, wa an'anart' exercfeeexercise

;of the
,

IiiAaaIndiin
, power andond,

hot'hot'tot'tot' ' of.of. thethe'eminetttheeminett'embe'ltembelt' ' domallndomain
,powertAndpowertAnd'accoidinglypowertAndaccoidingly, ,

' 'acco din y, no
{akinialong withwith'' the meaning
of the Fifth Amendment,,
AAs* strangestringe and Illogicallllogieal as i-tit-

''

, hayStray be ,; the argument made by
the.thethe.the. UnitedViutted 'State'State' State' ht

,thatthat'' it

has eAtraordinar/eAtraordinartitraordrnary/! legal powers,power'power' .

toto seizecite.cite., and r dapose of InIn.In.
dian'diastdiast' lands ,-*" powerspowers'' which itit

, docdoes have"Over.an-

y

haveOver.an-

y

haveOveran-

y

' . . ,, jftotpot havener, '"
ny.ny jtion-ijtionieon -

Indian iandIanda
- y'-fcscauseyf-cscauseauseWian

,
(ndian

nationnation-andnationand*; nd tr 'etet' are , ;over-over-,
einelgn.elgn( . AaAn undefunder"under"jsd and apparippar

' entl r tiereieniD& "ently ntww&gntwwg
,

ag "guardian.guardian.guardianuaidian-uaidian-.
y-
ahipvthip"thip" jot "trusttrust"tnistptthip'tnistptthip? ''*'" bIs , uidsaid

. to JustifyJuttUy , the texercisecr
4-
3tp'

4-
3tp

;ise of that
powcpowct( when ththe federalderal governgovern
mentmeat decides Jt, !t is in the
best interestinterest'

' tof : iti16 , Indian
"wards"FwhowardsFwho'"'wafdwafd' " who areaq prepresumedume t to
be , Incapable of determining
their own best interestinterest , ,

Given tote(he argumentarguments! presen.ren.presenren.presenrenpresen .
ted totothethe Court, andsnd the broad
conceisionsconcessions of federal 'owow'ownet'ownetpet '

(ConUnuedContinued o nt'agentagePagc' Six)



t

Excepfalai taii
'9

hHfa ?Mlf utoniiinuion :

M

, '

'

. arfut , ; , , . , f-
6

I "

(ContinuedContinues) from Page ThreeThree
ship andnd power over 'lndlanlndlan

'Indian
landilands mmadede by the lawyerlawyers for ,

the Indians , itit'it' isii no'nono ' surprise
that the Sioux Nation dede.de.
cision of the Supreme .CourtCourt.,

expressly approves Of Tee'Hit-Tee'HitTeeHitTee-Hit-TeeHit'- -

Ton v.v. U.S.US.US. .. (19551955(19531953( ), the SuSu.Su.
preme Court decision which
categorically denieidenies constitu.constitu.
tlonaitional protection (including the
Fifth Amendment right ttQi(?
compensation ) to aboriginalaboriginal1n-aboriginal1nIn -

diandfan homelands which have notnot
been expressly recognized by
Congress through treaty or stasts-sts-

tute for permanent Indian
occupancy.occupancy.

The arguments made toIn

Sioux Nation were close in
tune with those presented
twenty-fivetwentyfive- years earlier by the
United States government in its
brief in the Tee-Hit-TonTeeHitTon- - case in

.
. I

!

.whichwhich.
1Y wwass .successfully'.successfullysuccessfullysuccessfully'.,

' arat*

pied-thatpiedthatgued'gued-' that the righttight of Indian *!
to their aboriginal titlettle homehome--.

lands isa comparable"comparable" toto thatthat
of a mere licensee , 'ee'e.g.eg.eg'' . .

., 'ss' 1
squatter on thethe"publicthepublic

"

public landlands.lands.?*
The CrowCroar IndianIndians recently

learned the very real dnaget lain,

conceding thatthat IndianaIndian
'

are, notlass (

in fact the ownerowners'owners of theirtheir'' ' "

lands and resourcesresources , that
somehow the United States hahas
comecoarse to own all Indian lands in
trust for the Indians.Indians.

In the Supreme Court decisdecis..
ion of Montana r.r. United
States (19811981( [ ), the Crow lost
their legal4a1 Fight to maintain
their ownership of and concon..
trol of fishing on the BigRig
Horn River \vluchvluchwhich\ lowsflows{

through Crow territory.territory. This
territory , Crow land for some
400 years , had been guaran-guaranguatan-guatan-

' ' ' ' ', ? ' ; s

teedt "dd" byby'' treatytreaty'' toto the 'CrowCrow' Crow
'peoplepeopletpeople' foi'theirfoitheirfor"their'"absolutefortheirabsolute'" ' "absoluteabsolute" tftdand
undisturbed Useuse'use'"TheThe'The"' Court .-

niled
n-
iled.,
ruled that the

riverriver In , Crow .Icnitory.territoryterritory had
been held bi1'n1n

' trusttrust'bytrustby' by'thebythe'the UnllUnit.Unit*.,

ed StatciStale; and that the Unitedunited', '

'StatesStates'

State had,; by operation of a'a'

;technkaltechnical legal ,, presumption.presumptionpresumptloti.,,.
givcdjived

, that fiverOver, to the StateSlats of
Montana when that state was
later created , out of the public

domain.domain.
The attorneyattorneys for the.CrowtheCrow.,

had stated that the-the- rivefrivers waswas

held into trust by '-the
t-he' the United

States and had thereby perper'per'
mitted the Court to completely
avoid the centralcettral questionquestlorl

,
in1t;

this and all other litigation
over Indian lands'lands' and refga
sources }: PyBy what,, legal right
does the United States'States' assert
its ownenhjpownership and itits* adminis-adminis-

4trative"4trativetrativ '" power.power.,
, over Indian'Indian

'

lands and resources ?, , i , ,
.

In , the , latest-latest- Indian 'jrighti.jrighti.jrightijightis' .
;

case ,, ;Merrion1Marion'Marion' endand 4moco'x4mocoxJimoco'Jimoco'' .
'41cariliaicarilld 'AAApqchs' chf Tribfintbe; the
lawyenlawyers representing 'thethethe'the' '

'
InIn-In-

dians havhave? again 'sCcepl4'&ndsCcepl4nd'accept'an-
d

acceptan-
d

&

agreedagreed.toagreedto.to broad federal powerpower

over theirtheit clients.clients. . This
, case,

which is pending 'beforebefore"before'"' the
Supreme CburtCourt , InvolveInvolves the
issue whetherwhethev Indian'Indian' nations
and tribes havehate the legal powerpower

to .imposeimpose. severanceseverance taxestaxes , onon
mineral extractions by non-nonnon'-'
Indian corporations from InIn.In*.

dian territory.territory.

It will likely set an imporlinpor
tanttent and far-reachingfarreaching- precedent
for , as the JicarillaJlcarilta Apache
Tribe'sTribes' lawyer argued to the
Supreme Court on November

4 , 1981 , "oneone" of the powerpowers
essential to the maintenance of
any government Is thtthe po.werpower.

to levy taxes . . . we rely on
the Inherent sovereign power
tot0 tax.tax.

"
After making this strong and

central point , ththe same lawyer
conceded , for reasonsreasdps unun--

known , that Congress could
simply take awayaway his client"clientclient'sclients"'
sovereign powers :

ATTORN&YForth.eJ'icaril-ATTORNYForth.eJicarilATTORN&YForth.eJ'icarilATTORNYFortheJicarilATTORNY&$ For the. Jicaril-Jicaril'
-

la Apache Tribe :; the tribal
governments are dependent
sovereign governments.governments.

They exist - their sovereignsoviqeign
powers can be divested by
Congress.Congress. BulBut until ConCon..

gress act , they retain those
powers.powers.

The attorney for the minerMiner--

al companies and non-IndiannonIndian-

interests agreed but argued in

addition that Congress had
already taken away the taxingtaxing

powers which the Jicarilla
Apache TribeTribe were assertingasserting.,.
Sh6uld the corporateporporate and non-nonnon.-.

Indian interests lose this round ,

they will undoubtedly soon be
into Congress asking Congress to
divest the Indians of their tax ,

ing power , just as the Indians'Indians'

own lawyer said Congress
could do.do.

The lawyer for the United
States government supported
the Jicarilla argument that the
Tribe had the sovereign power
to tax.taxtax ., but hihe stressedsttessed the
fact that the Jicarillalicarilla taxing
ordinance had beenbeers approved
by the Secretary of the Inter.Inter.
lor.lortot.tot. HeIle took the positionpositlpn that
the Secretary had "residualresidual"residualresidual" *.
powers"powers" to/disapprove'andtodisapprove'anddisapproveandtop5disapprove/ 'and toto

,fefuse"tiefefusetie'"' 1 implementany, such
IndianI4dian'I4diantaxing' ordinance which
was- 'notconsideredwa-snotconsideredwas 'notnot' considered, acceptable

'toto't4t4' the SecretarySecretary., ,.

The'The,
' messagemcssager, which'whichwhich ' these'these'

," '-

are'
a-

re'
and manymany'many'

, other'lawyersotherlawyersother"other'" lawyers are'are'

bearingbeaiigg Wio'theiothe' the Supreme Court
, and to(o otherother.federalotherfederal.federalfederal. courtscourtsi; faIa:

thatthat Indian sovereign , righttights
,

existexist lolelysolely by legislative grace
of'theoftheof"theofthe'" UntiedUnited StaleStates

, govern.govern.
ment-EvenmentEvenmept4ven- thithe( righrightef,of; JndianIndian,

peoplepeoples , toto , exist , andnd governgovern

t-
themselvesthemselves as separateseparaio'separaio' peoplepeoplq ,

1ds said, to.totg ., bebe"be," by
,

,vlrtueofrvlrtuc; of ra .

,iort'ofiortofprt/ofprtof/' tederalfederil licenseltceiise whichVhleh;

maymay bebe revoked at (thehe will ofof
, thethi United StateMates CongresCongress.Congress. . .- - . ,

.TheThe. lawyerliwyers who have made.made.

thesethese'' concessionconcessions and .who'4.who4who4., who ',

1'
, havehavj taken tucsuctrapparerioyapparently digdis ., u;':;

v, advaiitageouadvantageous'posltlonicannqadvantageousposltlonicannq'poslttonposltton'

-camifcamif-: : ( '
, doubt find legalIe'galprecedentilfpIegalprecedentilfp'

,precedent to r

support.support. theiKthem( '" 'argumentargument"argumentsarguments ,, Bu-BuRut( - :; ,

oof( the.rangejiftherangejift1orange"pft1orangepf., " ? validvalid and pras0pra9;

*

'
*

' ,.' , n .VuVu.

' ;
"

. .
-
. . 'YY'

'
, .

'.

.
tical legal'legal' argumentsarguments availableavailable , '

some.some lawyerlawyers ,"kegulsrly'YadoptaAkegulsrlyYadoptaA
" egutarly ' adopt.adopt .;, ,/ ,

positions'positions ' which'whichwhich ' arearey.leasareyleas..leasleas. ( fafavii
orable to IndianIndian ' InterestInterests ., '

specially 'the'the'; the ', long-range'.interlongrange.interlongrange'.interrangeinterlong-rangerange-- "'
. inter*:

fistssti of Indian tribetribes$ generally.generally., 1,

' It bIs, unfortunately-unfortunately, - , ,thelthe .

exceptional lawyer'wholawyerwhotawyer'whotawyerwho' can'can' be ,

heard arguing today in fed'fedfed ', ,

eras(ral courts thatthat IndianIndiampeoples* peoples
have fundamental righutight! to self"selfself-ff"-
determinitioftdetermiriatloA and tto) , ownersowner
ship andand ,controlcontrol of .-their

t-
heir.,
their

lands and resourcesresources ,,, rightstights
which arise from"tirefromtireftotfi

"

Ihe 'historyhistory' ,
separate existence and will 'ofof'

sovereign Indian peoples , rights'rights',

which cannot be'lawfullybelawfullybe'IawfuUybeIawfuUy
' divesdives--

ted or impaired , by the United
States or by any other , sover'soversover-'-
eign.eign.,

Such argument is not far'far',
fetched or difficult to cone.conecone'cone' .

ceive.ceiveeeive.eeive. It lakestakes wno special
brilliance or creativitycreativity tofasto ;* fai
ion strong legal

,
support'supportsupport;', for

lusuchch argumentarguntent1romfrom the/earlytheearlythe/, early
,

, ,
Indian rights decisions of Chief
Justice John Marshall and from
the body of constitutionalconstltuUonil jawlaw

developed during the, pastPast'Past
' sev ,

eraloral decadedecades by advocateadvocate ; ,tot('oror'

civil rights , aliens'aliens' rightsifghts , wowo-wo-

men'smens' rights , menialmental patients'patients'
rights , juvenilesjuveniles'"tights'andsojuvenilestightsandso*' " fights,

'andso,

forth.forthfbrth.fbrth. And a growing\bodygrowingbodygrowing'biidygrowingbiidy\', of
intemationatinternational law (which is ap ,

plicablepliable in
* United States

courts ) , developing human
rightsright standards during the
post-colonialpostcolonial- era of the UnitedUiiitsd
Nations , is also availableavailable'available' toto
support fundamental Indian
rights.rights.

Of course , an Ihdiiiid On tribctribe
may deliberatelydeliberately choosechoWinIn a
particular case to adopt a corncom.com.

promising position which con ,

cedes broad federal powepowers; o/oof/
which surrenders or declines to ,

assert Its sovereign powers.powerspowers.powers. In.InIn
?

.,

uch.uchsuch.such .. a case anart attorney mustrnusi
accept his Client'sClientstalent'stalents' position ,

However , it is wholly unnecunnec..
essary and improperlmprdper fprf9r lay.layla*.,

ycrsyens.yens. to continue the practiceprastlce;

of making concession'sconcessionsconcession's'' ' , jotof
weepingsweeping federal power over
Indians and.and. Indian propertyproperly
In general.general.

The most important workwork-work,-
of Indian rights advocatesadvocates'isadvocatesis'istoto'to'

challengechallepge -andand.and-,. certainly nevernever,

to embrace -, decisionsdecisions such asas

Lone Wolfv.HitchwfkWolfvHitchwfkWoV 9., Nlteheofkr(1903Nlteheofkr1903(19031903( )
which'which ', pillput the VtMtfveneei"ior.law,4veneeiior.law4veneeiiorlaw4" otAa. ,

,,landand ; justice on nanakedcd federalfeSe'ralfeSeral'
political

,
power; owef overover Indians.Indians. .,. ,

One'OneOne', federiFjudgefederal , judge has already

writtenwritten' ' lhatthat ,
Lone.'WolfLone.WolfLoneWolfLoni.'WolfLoni.WolfLoniWolf.

'
bIs thethij; .

DrpdUred Scott decisiondeclsitin'pdeclsitinp,
'o ( ederale-

-
e

Indian lawnlaw , aa'a' decisiondecision as
-
bad .

for.for. .IndianIndian., ,
rightrights

,
qftthe,tht, 'no.no.no' ..,, ,

torioustorlous mid-nineteenthmidnineteenthmid nineteenth-, /cencen/ ,un ,;? .

'fury"fury' tur/tur/" iSuprcmeSupreme CourtCoiirtdectsion;..decisiondecision. , v.v;.

upholding-upholding,- slavery .-for.
f-
or.

f-
or.for. backs.backsblacks.blacks) . '

NeitheNeither ,' Indian ' taw(aw, .civUcivU..cvU'.cvUcvU
.

(
'

!'

'rightsrights' rights law nor ,
internationalJnternationA law/lawlaws/ ,,

Is frozenfrazeq inin'theinthe
'

he ageage pfp1[' Andrew jt
Jackson ,oior'or' Teddy , Roosevelt

.' 'whenwhenwhen'' )he leading science.science., reUgttllgi* 4'tt'
: Jorl|on and politicpolitics'9f'politics9f'ofjtheofjthe' ' ithe UniUniieed$

,

StalerStateatr and ill'whflillwhflall'all'
'whiwhi'' ('

. nationsnaIIo'nsnaIIons'

presumed.'tlupresumed.tlupresumedtluprssumed
. .
' the} right'of'wtuterightofwtuteright 'ofof' 'whitewhite'

.' 'peoplepeoplepeoples.peoples ,. toto , sssefjassert dominiondominfol
over all ilheinon-whiepeoplesilheinonwhiepeoplesJhGnon,

-while( people ; ,
, i '

' of thrfshed world , ,
'

'
? ' - r' u

,
, / f

How.HowIlow.Ilow. could thethq tAiftedUrilied StatesStatea
r

'

governmentgsiverrimeiit'itgsiverrimeiitit,
' a govtrnment'of"govtrnmentofgovernment'government'

of ".
?,

-limitedlimited7- powerSi'dtfehdtdday.powerSidtfehdtdday.powerSidtfehdtddaypowers ,, 0ferid' today. a'a' '
;

,
' direct'diiectdiiect -JegaJega-legallegal- challenge\'iichallenge'iiiichbllenge'chbllenge\'

'
tb( , iris'

, rr, r

claimclaJmAa"'unlfmitediclaJmAaunlfmitedi. . 'of'unlimitedofunlimited' ,"' ' ,' 'plenary"plenary'";,pfena'ry'/pfena'ry'pfenary
.

' '/, , . .
' . y i?

.
' . D"/ ?t : 1-

1.- t/t/ ' , / * .
t' -11-

' .'tCaptinbedptCaptinbedp'(Codtlniied nl page Four),
' ; ' ' os

"
I'

i
' ' ', ; -II"-

40- ' r' ; t' '
,

il
' '. ' "

- - *

?

. .
. / S-S- . c'-

-

c-
'

c
'
-

-ii
-

'

a d , CV./CV.r 0rly. .rr'. / / V a.i-dvAa.idvAa.iaidvA4,
. - ;" ,

'
,:

J .
'
- '

'
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C6ntlnuedc6nflnued froin page Six)
'powerpower' overoveiInd1ags,

,
Indians and'ncHanandncHanand'and' Indian(

property? jHOWlow'low' could aa'a' gov"govgov.". ,

eminen-
t

emment-
'

emmen-
t'

'committedcommitted"Committed''" '
to 'demodemo'demo.demo.' .

craticcredo idealIdeals deny lhathaf( In*,
lian.relatloni'withlian.relatloniwithlianrelatloniwithdianrelations'withdianrelationswith( .,

'' the United
, StatesStates tnustmust be based on agreeagree..
mentment ilonealone ?

It should , not ,
.
be

'

e-'e ' necessary
; to note that the ethicalMhical obliobli''.
gations of lawyers require that

.-they
t-
hey.they .,.-zealously

z-
ealously.
zealously representrepresent their

clientslients , ' notriot whateverwhale er .thethe. law :
yers consider-considerconslder'conslder

'
-

'

tpto lbe|be jnr
?
fa [ theth

best jnterestTofJntgrest rof
, their clients.clients.,,

WheneverWhenever"Whenever";
' IndianIndians t! InsistInsiston, ,,,on

' theirtheir fundamentaljundameniil ,
,
tovcreignsovereign

rightsrights, .-
there

t-
here.,
there'there ' is .11., legal ,, ;ethical

duty which the'IndiantheIndianthe'dn'dlansl.law.thedndlansllaw.thedndlansllaw'
' 1

,. law.law.
ym\ymyers"mustyersmust\"roust fulnnfulfill by'.aseelouslyby.aseelouslybyaseelouslyby'aoelouslybyaoelously'

.,

. advocating those rights.ItrightsItrights .,' Ifcorn'corncom.com'.
promisefpromises must ,be.inedbeinedbe

, . rnede , 'ltlt', it 1is ,
,

' ' ' '
' "' ' '' \ \

' '

,
'II

'. .
'' 'ii" r ,

f
YA l'l'

' "/ " "
.

' \ '

j'y'jy' ' " '
,' " .? '

thethe Indians and riottint Ihtthe lawyerawyer( $
whowhd arcare entitled to make thcni.thcnithem.them.. '

.

'

'The.The.The'TheThe'
.,

totally
, unsatisfactory"atisriCtbryatisriCtbry"statetate bfof United StateStatei Indian -'

law willwill.will., coniinue'coniinuecontinuC"iin01'continuCiin01'" ntU'ntU'
Indiant.IndiantIndian-Indian;-, . l

,peoplepetioles'petioles' ind-indand'and-' othersothers become'become'
I

aware'aware' iof6f Its"ItsIt '" failingfailings iridend , work .
ito.toto.bringtobring. bring abovftheabo4f the law reformrcfonn

which
, his idso-f"sorely'so-fsorely;

"
sorely'sorely' neededneeded l

What.WhatWhat"'i'ilear-What"'i'ilearWhatiilear."
'
I ,' clear- atst th&ththe& time is
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