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From Our Anchorage BureauBurnuBureau-

ItIt would be nice to think thatthat-
the

that-
thethe easement decision by a U S .,

District Court judge earlier thisthis-

month
this-

monthmonth had brought Alaska NaNa-

tives
Na-

tives
Na-Na¬-

tives a lotJot closerdoser to gaininggaminggaining-
title

gaming-
titletitle to their land ., We suggest-
you

suggestsuggest-
youyou don'tdont' hold your breath .

After months of legalleg31 mama-

neuvering
ma-

neuvering
ma-ma-¬-

neuvering , and a hearing lastlast-

month
last-

monthmonth , Judge Jameslames von derder-
Heydt

der-
HeydtHeydt ruled In Anchorage thatthat-
the

that-
thethe SecretarySecreury of Interior is rere-

quired
re-

quired
re-re-¬-

guidelinesquired to follow easement guideguide-¬-
lines created by Congress under-
the

underunder-
thethe land claims ,actct , and affirmedafrumedaffirmed-
that

afrumed-
tlutthattlut the guidelines mustmUJt bebe-

based
be-

basedbased on public need . He alsoalso-

cut
also-

cutDepartment'scut down the Interior Depart-
ment's

DepartDepart--¬-

ment'sments'' proposed 25 ' continuous-
shoreline

continuouscontinuous-
shorelineshoreline easement and vacated-
continuous

vaated-
continuous

vacatedvaated
continuous streamside easementseasements-
reserved

easements-
reservedreserved by the Secretary ..

The rub is that the decision I-

Ssure

isis-

suresure to be appealed ,. which willwill-

result
will-

resultresult in months more delay bebe-

fore
be-

fore
be-be¬- .

fore the easement issues are finfin-

ally
fin-fin¬-.

ally resolved ., In addition Na-

tives
NaNa-

tives
Na-Na¬-

tives did not win every pointpomtpoint-
The

point-
The

pomt-
TheThe federal court ruling ,camecame-

about
ameame-

aboutabout as a result of a lengthy-
battle

lengthy-
battle

lengthy
battle between Natives ,. the DeDe-

partinent
¬.

partmentparunentpartinent of Interior and thethe-

Alaska
the-

AlaskaAlaska Public Easement DefenseDefense-
Fund

Defense-
FundFund over how much access thethe-

general
the-

generalgeneral public should have acrossacross-
lands

across-
landslands selected by Native corp-
orations

corpcorp-corp-
orations

corp-corp-¬-
orations under the 197)1971971) landland-

claims
land-

claimsclaims act .. Lawsuits brought by-

Natives
byby-

NativesNatives and the Defense Fund

againstagairut Interior were combinedcombmedcombmed-
in

combined-
inin Anchorage .

A crucial point lost by Na-

tives
NaNa-Na¬.-

tives is what date should be-

used
bebe-

usedused to determine "'"presentpresent'present '"
recreatrecreationalorW use ofor lands toto-

which
to-

whichwhich accessacceu should be guar-

anteed
guar-

anteed
guarguar-guar-guar-¬-

anteed by easements ._. NativesNatives-
rely

Natives-
relyrely on the date of passage of-

the
ofof-

thethe act , December 1971 . InIn-

terior
In-In¬.-

terior says recreational use mit-

iated
inittnit-tnitmit-mittnit-

iated
¬-

iated up to December 17 , ((97697619761976-
is

1976-
isis valid for easement protec-
tion

protecprotec--,
Uontion .. Judge vonyon der Heydt-
agreed

Ileydt-
agreed

lleydtHeydtIleydt
agreed with the governmentgovernment-
He

government-
lieHelie wrote '""TheThe'The' public C3s-
ement

easeC3seease-

mentmemment section (of the actaCt)) 1-

1self

a-

self
it11a

selfselfcontamsselfcontainscontainscontams no specificspectrac datedate-
which

date-
whichwhich should be :consideredconSJdered in-

reserving
tnintn-

reservingreserving easements TheTIlt intn-

tent
tn-tnin-inin-

tent
--

tent of the section ,. however ,.

indicates that the date of enact-
ment

enact-
ment

enactenact--

'
ment is not the appropriateappropruteapproprutewteappropriatedatedatewte This section waswu intn ¬.

tended to preserve the rightnght ofof-

public
of-

publicpublic accessacceu to lands remainingremaul1ngremaul1ng-
in

remaining-
inin the public domain after Na-

tiVe

Na-

tive
NaNa-¬-

tive selection . It is entirely-
possible

entirelyentirely-
possiblepossible that suchluh, lands maymay-

not
may-

notnot have been used at all pnurpnorprior toto-

December
to-

DecemberDecember 18 ., 1971197\197197and\,., and thaithat u-

would
1-

1would
it11u

would ,stilltilJ be appropriateappropnale II-

Irtserve
ill-

reserve
inIIIill

reservertserve an easement to10 themthem-
for

them-
forfor future use The date chlnen-
by

chosenchlnenho nn-

byby the SecretarySttretary is entirelyentirely.onentirelyLon\.Lon-

sistent
con\.on.onLon.on-

SJstent
sectionsedlon
sistentSJstent

.

with
"

lth the purpose of thethe-

sedlon thef;
f

!

Natives protest that delays m-

land
tnm :

landlandonveyancelandconveyanceIIIIntenor\:conveyance\onveyanceonveyanceonveyanceaused\:caused\ausedaused by thethe-

Intenor theIIIIII

InteriorIntenor Department have givengivenI I

)

the general public unwarranted ;III-

Iopportunity
+

opportunity to establishestabhsh newnew-
Contkuieo

!)
(ContkuieotContlnueaContlf'luContlflu' on PanePICJepaw 12)12) tM
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(ContlnContlnedContin.dContind.<tfrom. from Page 1)11)-

uses
1)-

uses
)

uses adjaadjacentcent to Native lands-
that

landslands-
thatthat wiuwill require access . TheyThey-

further
They-

furtherfurther point out that in aa-

me
a-

meetingmemeetingting last fall , thenSecretary-
Kleppe

then-SecretarythenSecretarythenSecretary--thenSecretaryKleppeKleppe agreed by inference thatthat-
the

that-
thethe 1971 date was acceptable .

Speaking for the Secretary ,

Bureau of LandUnd ManagementManagement-
State

Management-
StateState Director Curt McVee later-
denied

later-
denied

later
denied that that was the datedate-
endorsed

date-
endorsedendorsed by the department .

HieThe judgejudge did rule in thethe-

Natives
the-

NativesNatives favorfavor on another crucialcrucial-
question

crucial-
questionquestion , the reservation ofof-

"floating
of-

"floating""floatingfloating " easements for the-

transportation
thethe-

transportationtransportation of fuel and otherother-

naturalnatural resourresourcess . These ease-

ments
ease-

ments
easeease-¬-

ments were protested becausebecause-
they

because-
theythey were intended for futurefuture-
resource

future-
resourceresource development..

''TheThe court can certainly un ¬.

derstand the motivation of the-

Secretary
thethe-

SecretarySecretary in this instance . HelieHe-

is
lie-

isis being asked to reserve aa-

specific
a-

specificspecific easement at this timetime-
for

time-
forfor uncertain use . Clearly it-

would
it-

would
it

would be more convenient toto-

reserve
to-

reservereserve the floating easementeasement-
but

easement-
butbut convenience is not the-

touchstone
thethe-

touchstonetouchstone of his authority . TheThe-

Secretary
The-

SecretarySecretary has not attempted toto-

reserve
to-

reservereserve other floating easemeasements-
for

easementsntsnts-

forfor future unknown public ac-

cess
ac-

cess
acac-ac¬-

cess for recreation and , indeed ,
he would be hard put to justify-
such

justify-
such

justify
such a reservation ., While thethe-

energy
the-

energyenergy crisis of wJwhichch the Secre-

tary
Secre-

tary
SecreSecre--¬-

tary speaks may make thethe-

nature
the-

naturenature of the material travelling-
over

travelling-
over

travelling
over the ututilityity transportationtransportation-
easement

transportation-
easementeasement unique , ftt does notnot-
alter

not-
alteralter the nature or requirementsrequirements-
ofofNothinginthe easement itself . Nothing
in the {ActJct indicatindicatess that thisthis-

easement
this-

easementeasement should be treatedtreated-
differently

treated-
differentlydifferently than others and the-

overall
thethe-

overalloverall intent of the Act stronglystrongly-
cuts

strongly-
cutscuts against such an easement..

Hence ,. this floating easementeasement-
and

easement-
andand order 2987 (creating the-

easement
the-

easetnent
the

easementeasetnent criteria for the float-
ers

floatfloat-¬.-
ers) cannot stand ,

,"" von der-

Heydt
der-

Heydt
der

Heydt wrote .
.

IIISfttin, ..uu.".


