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Byy DADAYIDCASEDAYIDCASE-

It
;;p

It , is tstsbmetimfeslsometimesmimieses allegeallege-

tthat the subsistence 'wayway'way oo-

lifelifel fe is already dead .

This allegation is frefre-

quentlyquently the premisep'remprem' e for thth-

argumentargumentargunnntnt that
of subsistence values shoul-
havehave nononopriprioritypri rity in

'-

Al
A-l'Alaska

fishfishandand 'gamegame'game "inaninan"managemenmanagemen-

policypolicy . TheT)1eT1e) fact that a ma-

jority
ma-

jorityjority of Alaska'sAlaskas' ,
. Natives are still nutritional-

lylylypendentlyt. t\ -pendentpendent'pendent'- and
attached to thetlie
lifestyle discredits both thth-

premisepremise and the argumentargument-

There
.

There may be aa.1egiti-

mate
a.legiti-

mate
..legiti

mate question of how lonlon-

NativeNative subsistence cultureculture-
inin its present form can with-
stand

with-
standstand the rapid pace oo-

technologicaltechnological development .

In twentieth century Am-

epca
Am-

ericaericaepca--epcaepcathat->,, that questionqu stlOtl shouldsQo11clsQo11c-

lonly
should-

only
!

only be answeredansweredansweredwithwith thethe-
agreement

the-
agreementagreement of the.. NativeNative-
communities

Native-
communities

,

communities most affectedaffected-
by

affected-
byby the result .,

If nineteenth centurycentury-
Ameri

century-
AmericanAmericanAmeriAmericanan Indian policy hashas-

taughttaught us anything , it is thatthat-
the

that-
thethe heedless , uncontesteduncontested-
alteration

uncontested-
alterationalteration of Native AmeriAmeri-Ameri-
can

Ameri-
can

¬-
can cultural foundations isis-

in
is-

inin large part responsibleresponsible-

forfor the socialsodal disasters andand-
economic

and-
economiceconomic poverty fromfrom-
which

from-
whichwhich the first AmericansAmericans-
areare just now recovering .

Contrary to presentpresent-
trends

present-
trendstrends , one would hope thatthat-
the

that-
thethe Alaska equivalents ofof-

the
ff-

thethe nineteenth centurycentury-
buffalo

century-
buffalobuffalo slaughtersJaughter will notnot-
b

not-
bebeb permitted to continue .
Beginning in the 1860's1860s1860 'ss' ,
thedie rapid development ofof-
the

of-
thethe transcontinental railrail-rail-

roads
rail-

roads
¬-

roads provided the incentiveincentive-
or

incentive-

forfprfor(or the decimation of the '

primary subsistence -' re-rere-

source
re-

s

re-

sburce
-

'-

Plains
P-

lains'
sourcessburceurce of the Plains In-InIn-

dians
In-

dlans
In-

dians
- ,

diansdlansdians . -

The rapid developmentdevelopment-
ofof transportationtransport tion corridors '

for the ' extractionext' cti n of Al-AlAI-AIAl-

aska's
Al-

aska's
-

aska'saskas' mineral wealth alongalong-
with

along-
withwith other intensive dede-dede-

velopment
de-

velopment
¬-

velopment of activities willwill-

have
will-

havehave similar effects here .

Federal Legal ObligationsObligations-
WeWe might well ask ,

"IsIs" this right ? " ThereThere isjsjs-

only
is-

onlyonly one moral answeratswer ,

but as the first ChiefChief-
Justice

Chief-
JusticeJustice of the United StatesStates-
Supreme

States-
SupremeSupremeSupreme-SupremeCourt-- Court said ofof-

Indian
of-

IndianIndian lands , "PowerPower" , war ,

conquest , give rights which ,

after possession , arearecon'concon-con-'- con-concon-

ceded
con-

ceded
¬-

ceded by the world ; andand-
which, which 'cancan' never be concon-con-
troverted

con-

troverted
¬-

troverted by those onon-

whom
on-

whomwhom ,. they descend . " ,' InIn-

short
In-

shortshort , the legitimate moralmmoral-
expectations

ralral-

expectationsexpectations of Native Anf-AnfAnf--Anf-

ericans
Anf-

ericans
Anf-

ericans
--

ericans can and frequentlyfrequently-
have

frequently-
havehave been frustrated by thethe-

cold
the-

coldcold facts of life in anan-

alien
an-

alienalien majority society .

That same society ,. onon-

the
on-

thethe other hand , has somesome-some-
times

some-
times

¬-

times recognizedrecognize in lawJawJaw-

its
law-

itsits unique morafandmorarandmora "andand" polipoll--pollpoll-
tical

poll-
tical

¬--

tical obligations to thefue ',

descendants of thistl s conticonti-conti-
nent's

conti-
nent's

¬-

nent'snents'' first inhabitants . -

These legal obligationsobligatio s

'CC' " . Y

,
are/ba&Tdareba&TdbaTdareVakoaare

. ;"' '°-VakoVako/;-1> &
. son1>:on.*,.". the ,,. . listliistbn-11liistbn11' ri.- '

'

,

ccal
.-

al
a-l" .1f1f

.' '5:' liCQ"thafQthaf'tt' '',"iUlaiUla"
"

,
.ll. "lillil"

;,ataaronetU--tUtU.t'tiP:rone'oneone' - - '',.t'tiP.ttiPttiP. 'timeme-meme-

all

.ifif.-
!-

all t1ithey llandslandsandss.d; -andand- \.d.d\. ' oilieroilier-
resources

th l'
resourcesresouItes off

"

Northoitortlii;
,

, AmeriAirieiiAm n:=¬.
ca were the 'cc'communalt6mi1iiiz u-fi'4ufi'4fi4-i'llp-

roperty
,

property of thethe originalongmoriginal'soriginalsl
:
'*;.t.,

inhabitantsnha itants . AlthQl1ghAlhoughtfiese",, tIj s
resourcesresource couldcoufd'be'acoufdbea' bebe'acq'uiredbeacquired''acquiredg'1 d

,

bybyoutright' outrightooutrighttj8t? conquestco ue'sues' , thethe-
do

thethe-
dominantNprthAmericadominantdodominantninatt) ,

,societiessocieties; ofoto $ NorthNprth
America chdsechosech se on prinprin-prin-
cipl

prin-
ciples

¬-
- ciplescipl s to acquirea quire them byby-

purchase
yy-

purchasepurchase .

ReservationsReservations-
Federal

.
FederalFeFederalFederaleffortsera effortseffQrts to prorprpro-propro-

tect
&.-

: tect Native subsistence '"

have usually been confinedconfinEdconfinEd-
to

, ;..
to the creation ofo(, rejer-rejerrejer-
vations

re er-erer-

vations
er-

vations
-

vations . Reservations were
,' initially establishedestabestablishedisped, byby-

treaties
byby-

treatiestreaties ratified byby ConCon-Con-
gr.ess

Con-
gress

¬-

gressgr.ess. . AfterAfter the ' abolitionab9.litionab9litionabolition. .'
1,1-

ofofof IndianrndiIndian treaty-makingtreatymakingtreaty-makinmakin- g . , ;: ,

in 1871 , new reservationsreservations-
Y

reservations-
wereY-Y}-Yreatedwerecreatedwerewer_ & .createdcreated-created._- reated either byby-

I

by-

ongressioha
by-

CongressionallI, CongressionalongressiohaCongressionall] statutpstatutestatutestatuteor, or ,

Metlakatlaexecutivexec", ve order:,.. Metlakat-MetlakatMetlakat-
la

M t1akat-t1akatt1akat-
la

-, ,

lala is anananexampleexampleexampleexampleofof a still-stillstill-

existing
still-

exi
still-

existing
-

existingexi tin.$,. Alaska statutorystatutotYstatutotYIstatutorystatutotY-
reserve

statutory-
reserve

; I,

reserve , but all ththe&. AlaskaAlaska-
executive

Alaska-

executiveexecutiveexecutive order reservesreserves-
were

reserves-
werewere abolishedbolishedabolished-byabolishedby"byby'by"'- Section
19 of the Alaska NativeNative-
Claims

Native-
ClaimsClaims Settlement ActActAct-
ANCSAj

Act-
ANCSAj(ANCSAANCSAj) .

ReservationsJeservations{ , usuallyusually-
carry

usually-
carrycarry with them the imin-nim-imnp-

lied
im-

plied
¬-

plied right of the NativeNative-
inhabitants

Native-
inhabitantsinhabitants to the excluexclu-exclu-
sive

exclu-
sive

¬-
sive use ofof'theofthe"thethe"' fish , gamegame-
and

game-
andand otherofher renewable rere-rere-

sources
re-

sources
¬-

sources for.for.
. , subsistence. " ,

, - .' ' \lflf\lfl, " /ll/''i,
:, .A'it.AitAit.' ' b11t

,
r id

.
.st1itst1it..

, '-t-t'-ttsi'tt'
ctiliticbfitinumgt

, ,. ,

'N.KN.KNK' 1rigiir
.

r

,f
} N

:.f
,
.

ev"

' k* bbattle'sbattles
.
rt1 si' ;

.

the1tene"-$ :),
°'

'Dative'tJtJ'.,ative
+ " e

" :fb< ?' beneficiariesbeneficiaries-

have
b1ien

"

en" filC1aneslC1anes-

have
cianescianeshav-

e'Nativ

" " r"
.

havehavehave-
'Nativ

have-
Nativ

have'-
Nativhad'

had confirmedconfi ed".' KtoKto-

them

* toto-

theny
t

theny-thenythenythfrt1t1emthemem ;'-' thfrthe ' righttight ' tptot ' 50fo5050%%

I

>. ofOf " trieiethey
J:| 'total1total1'totaltotal''. ,

' WashingtonWashington-
v

Was1Washington-

fish
m"gtmgt" " ' 1

'

: v fish harvestJtarvest, *. , .
'tt'tInrIn'
;

"

-InIn;-
-In 'Thisor'respeThisorrespe'thiusf-res'pectusfres'pectrespect'ss'' ' "respectrespect-.'" ' t); thethe-

Federal
the-

'Federal

'

'FederalFederal'FederalFederal' Federal itreatitreatlJu
, , ssti

'

;''onon':>n ''whichwhich'which-
the

''whwh'whichwhich-

the
ch

the/thethefishingt1the/
;, fishingfisWngtIiih1sfishiingk rightsifghhs ' resipreiiesprerestpreresiprei-

ernpt
.(,

=-;

ernptmptempt State'State,' jurisdictionJunsdictjurisdiction-
over

n '

.overover.,
over WashingtonWasliiiigtonWasJili gtonS'State'Na-'State'NaStateNaState'Na-State'Na'State'Na'-
jive

'!' State'Nat-
ive"subsistelice

ite 'Na--'

'jivejivetiv'tive"subsistelicetivesubsistelice-"subsistencebsistericesu fishingflsliingfishing'anldfishinganldfishing'anl-
dprotect

arid'artdartd' '

protectrqtec( .NativeNative.,
N ve subsistencesubsistensubsistence-

interests
subsistencesubsistence-

interests
e '

interests .

-
;

., ,SineeSinceSince ANCSAANCS
.

hashh-

abolished

'

Abolishedb ished
"

NatiyeVreservesiNNativeiv ;re'servesreserves'
;

,
,there are, with theth-"' ex-exex-

peption
e'xexe'x-

ception
'x-

peptionception.JcJc. ptio, ofqf MetlalcatlaMetlakatlaMet ak t a ,
.
nono-

Dative
oo-

NativeNativeDative; reservesre.sepesresepesreserves
. ( ''inin'

iI\iIin\iIlskaAlaskaAlaskalska! . :

AJaskaAtaskaAlaska Natives mustthere--musttheremusnhere-musnheremusttheref-
o're

musnhere-
fore

mustthere-musttheremustthere-
fore

, --

fo'refore' jelyxely.rr. ly ', eeitheritheri'ther'
on4'on\'onon'ontht' \ '

:'thethethttht-
gopd

thethe-

goodgoodgopd willwill of the 'SiSi'StateState-

of
te'"

of AlaskaAlask , . ,ororot failing that ,

pre-emptivepreemptive-- Federal-lawsFederallawsFederal--tawstawsFederallaws-
to

-- :

to protect their subsis-subsissubsis-
tence

subsis-\subsissubsis-
tenc

subsis-
tence

- ;\

tencetenc way ofor life .

There areare already sevsev-sevsev-

eral
¬.-

eral Federal'Federal'
laws on thethe-

boobs-- boobsb- oobs_-booksboob which give specialspecial-
consideration

'
consideration to AlaskaAlaska-
NativeNative subsistence ,. butbut-
due 'due. to their own amam-amam-

biguity
am-

biguity
¬-

biguity , these lawslaw ' offeroffer-
little

offer-
littlelittle realre l protection andand-

in
and-

inin some cases pose anan-

outright
an-

outrightoutright threat to subsub-sub-

sistence
sub-

sistence
¬-

sistence values .

'TheThe' Migratory BirdBird-

Treaty
Bird-

TreatyTreaty jsis perhaps thethe-
worst

the-
worstworst

,.
of these . The'the' ActAct-

is
Act-

isis .designeddesigned. to implementimJlement?
? " , '," , ' " . '- '

L
msmmsmslimslim-slimslim-

f

-

- f1. ;1f=
i

..p.,: fAfA-
J

'

.

''
-JJ- V.

.

!

" .,r:."' , . : ' " '; '.ff." ' ', };'II:!'<;'ff' !< &55-

purposes
1

. '-,.purposespurposesr-_ -rr}

In that respectrespe t ,. FederfFeqerFeder;",,

al Native , reservations con-concon-

stitute
con-concon-

stitutes
n-nn-

sti
-

stistitutestitutesstitutesFederalt FederalFederalra1
,

'p.r9Jp.r9Jpr9J'.projectionprotectionprotection-
for

pn
forfotpnfot' Native * subsiistencesubsIStencesubsistence acac-acac-
tivity

ac-acac-

tivity
¬-

tivity withinwithin-withinthe'- the geographgeograph-geograph-geographgeograph-
ic

geograph-
ic

¬-
ic limits of the reserve .

One problem is that unlessunless-
the

unless-
thethe reserve isisisveryvery largelarge-
or

large-

oror very rich in fish andand-
game

and-
gamegame resources , "off-reserv-"offoffreserv'off-reserv-'off"offreserv-
atiori

'offreserv-
ation

off-roffr"' - eserv-eserveserv-

ation
--

atioriation taking of migratorymigratory-
animalsanimalsima1s and fish mightmight-
well

might-
wellwell prevent those rere-rere-

sources
re-

sources
¬-

sources from reaching
.

thethe-

reserve
the-

reservereserve .
LawLaw-

As
law-

As
Pre-emptivePreemptive---

theIndianAs early as 1855 ,. .thethe.
thethe-

IndianIndian people of whatwhat . isis-

now
is-

nownow Washington '- StateState-
sought

State-
soughtsought to protect ,, off-reoffreoff-re-offre-
servation

ff-re-ffreffre-
servation

- ¬--
servation fishing rights byby-

teserving
by-

reservingreservingteserving to themselvestJIemselves thethe-
right

the-
rightright to fish off theirtheir-
reservations

their-
reservationsreservations at their usualusual-
and

usual-
andandand ' accustomedacc'uaccuaecutomed.places"inaecutomed.placesinaecutomedplacesin'$ tomed . places '"

"inin'in"' .,

commoncommocomrof! with " the non-nonnon-
Native

non-
Nativ

non-
Native

-
NativeNativ citizens of thethe-

Territory
the-

TerritoryTerritory . '

' 1)1).. ",. ti\titiIiI, \"'{"+ ! "'' ' IiI\IiI\IiI'IL' ' '
. . . . 'ILIL'

three .,. internatjbnalinternatibnalinteroatj nal 'treat-
es

'treat'treat-'treattreat-treat-
ies

¬-
ies;es betweenbetweenthebetwe n, . -thethe- UnitedUnited-
States

United-
StatesStates and CanadaCanada (GreatGreat-
Britain

Great-
BritainBritain ), Mexico and JaJa-JaJa-

pan
Ja-

pan
¬-

pan .

The
'
CanadianCan dian TreatyTreaty-

prohibits
Treaty-

prohibitsprohibits the'the' huntinghuntin& ofof-
migratory

of-
migratorymigratory birds betweenbetween-
March

between-
MarchMarch 10JO1 00andand September 11-

except
1-

exceptexcept for puffinspuffms andand-

other
and-

otherother non-gamenongame- birds ofof-

limited
.

limited subsistence value .
Since most migratory birdsbirdsbirds-
do

birds-
dodo not reach Alaska priorpriQrpriQr-

to
prior-

toto March 1010andand flyfly-

south
fly-

southsouth before September 1 , ,.,,
the prohibition ,. preventspreVents-
subsistence

prevents-
subsistencesubsistence huntingofhunting.ofhunting-ofhuntingof._- mirmi-mi-mi-
gr'dtOry

mi-
gratory

:-
gratorygr'dtOrygrdtOry' fpwkfQwlfgwh ininAlaska-Alaska-Alaska .

The MexicanMeii TreTreaty isis-

more
is-

moremore liberallibeiallibeialand
'

and th'ethetlie' JapJap-JapJap-
anese

Jap-
anese

¬-
anese 'proVidesproVidesprovides an outout-out-
'right

out-
right

¬-
right'right-right'- Native exception forfor-
aU

for-
allallaU birds ,. However ,. thethe-

more
the-

moremore restrictivetestrtestrc'tivec'tivective
'

CanadianCanadian-
T

Canadia-
nTreatyprovisionsTreatyTTreaty-provisionsTreatyprovisionsaty ._- :,

, provisionspr visj <?ns governgovern-
because

govern-
becausebecause, there'there' is no wayway-

to
way-

toto separatesep rate birds migratmigrat-migrat-
ing

migrat-
ing

¬-

ing through CanadaCanad from

'!- ' "" ".,b\H-bHbHI\ -" .
I"'' ' " 'NtNt'thosethos migrating:migrtingtingifromfrbmifrom> oror-

through
or-

throughthrough MexicoMeJMexicoandCoCoandand-andand-
Japan

--and-

JapanJapan . ' *

'-

The
T-

he'
The Fur Seal Act propro-pro-

vjdes
pro-

vides
-¬'

vides-videsvjdesvidesa-<' 'hh' a ' clear Exceptionxception!exception-
for

xception-
forfor ' Native subsistence '
hunting of fur seals , butbut-
only

but-
onlyonlyonlyv v' if the hunting isis-

done
is-

donedone with non-motorizednonmotorizednon-motorizednonmotorizednonmotorized-
craft

nonmotorized-
craft

-

craftcraftandand-and,- hand-heldhandheldhan'd'eldhand-fieldfield-han'd-han'dhand' -'eldeld' haf-hafhat-hathat-
poons'JThjs

-.
poons'J-Thjspoons'JpoonsJThjs>': -This' ' >:exceptiori"cc"cpti" pti n per-perper.-

rfiits
per-

thits
-*

"'
,",.rfiitsrfiits. thitsits . Native subsistencesubsistensubsistence-

seal
ee-

rfsealrfseal:SeaR-huntingSeaRhuntingseal -hlinntingnting 'Only-'OnlyOnly'Onlyby.oo'. y -, by 'thethe'tt' thethe-
riskiest

e
riskiest-riskiestnskiestriskiestand-. and leastleleastrStt'su'ccesSi1SttsuccesSi1* 'successsuccesstwsuccesstw-
ful

' *..
fulrul methods . It is

'"
ofor'of' ',

I' limited-valuelimitedvaluelimifed.valuelimifedvaluelimited value-. .
" "-

Marine
M-

arine
"' The "MarineMarine" Marine Mammal '

hotPotecti6iv; tion AActMMPAItjt4M, ,( )"jsjs"

isis-

perhaps|plirhapsperhapspprhapsftherhapsfthe:,
, rthethe/bestthebest/,. :bestbest'ebeste'"

'exampleexample'' 'RampleaIhpi,,
of Federal pre-ehiptiveleg-preehiptivelegpre-eritipli'veleg-eritipli'velegeritiplivelegpreehiptivelegi-
slatiorV

preeritipli'veleg-
islationcfearly

-mpUve'
,Iiiof r -
,
leg-legleg-

islation
-

|, islatiorVislationislation-cfearlyislationcfearly.-'clearlyte'
JY ;,,, designedddesignedsi ed\tedt\, toto-

protectIprotectprotectrotect AlaskaAlasAlaska Native sub-subsub-
insistence

sub-
sistence

ub --"

insistenceI'SlstenceISlstence"'sistence :.-
EnactednactedEnacted injn 1lP7272 , thethe-

MMP
the-

MMPAMMPAMMP A placed an indefi ¬.=
niteBite moratorium on allall-

marine
all-

marinemarinemarine-marineritiammat'- -ffi!'mammal/'mammalmammal-ritiammatritiammat'mammalHuntingfumabunting' fuma\fuma\/,-" Huntingbuntingbunting-
in

hunting-
ininin U.SUS. . watersw ters ' Unless donedone-
on

done-
ononona'aa-a'-a FederalFedFedril'permitFederal-permitFederalpermitril'permitrilpermit: .- permit' . AlasAlas-Alas-

kan
Alas-

ka
¬-

kanka-kakanNativekanNativkaNative- -NativeNative-NativNativ-- " 'subsistencesubsistence'subsistence-
hunting

'subsistence-
hunting

'

'-hunting for food andand-
hand

and-
handicraftshandicraftshand rafts 'waswas' ' one of thethe-
ftW

the-
few,- tewftW-fewfew' exceptions.exceptions'exceptions.' ', permittedpermitted-
for

permitted-
forfor both ' theth moratoriummoratorium-
and

moratorium-
andand permit requirements .

The '' MMPAMMJ:5MMJ5:A CongressCongress-Congress-
ional

Congress-
ional

¬-

ional debates , clearlycle rly es-eses-

tablished
es-

tahlished
es-

tablished
- ,

tablishedtahlishedtablishedthat-thatthat'- that protectingprotectingNprotectingNativeNativeNNativesubsistencetiv subsistence cultureculture-
was

culture-
waswas the 'purposepurpose''purpospurpos'purposepurpose behindbehind-
the

hindhind-
thethe NativeN'ative' exception .

The Native exceptionxceptionexception-
provides

exception-
provides

xception-
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