Subsistence defies easy, quick answers

by Robert E. Price
far the Tondrs Thmen

There hus been considerable com-
ringit i the Tumdra Times as well as
i other newkpapers on the subsisence
ke, wnd 1 offer w your readers
severnl Observations on that 1ssuc
based on 20 years of experience s an
adviser on Alaska Native law (0 the
federal and state govemments,

OPINION

The perspective of the Albskn
Nitives on the subsistence issue should
be the Aluska Natives. You have o
history of several thousamd years af
subsistence in Alnska. This history has
been the basis of which you shaped
yourr culture

There should be no onge who has
gremter nght (o subsistence  than
yourselves. This does ot imean,
hivwever, that you should reject coali-
tions with non-Natives whi also rely
upen subsistence i that §s o necessary
paolitical  consweration, However,
these non - Natives shoald be their own
spikestmen for their subsistence rights

The question of subsistende  wis
dikfegarded by Congress when
passed] the Aluska Nanve Claims Sel
tement Act an 971 This was §
instike. Dhe wsupl praetice i lederal
Inidive settlements, whether by breaty
o shatate . s the preseryvadon of hum
g and Bishimg nghis of the Indion

The Alaska Native leaders a1 the
Lo i et spprecinte the datgers in-
herent in ANCSA. There was an un
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and money i ANCSA. The contnuul
copcerm o Alaskn Nanves since 197
has Been one imore dmendmenl o
ANCSA o correct this problem

(0 course. this s hndsight, and |
o not imtend gy eriticism of Alaska
Mative leaders of that era. It is unfor
tunate that there were mot other A sk
MNaltive spokesmen at the time who
wold have drgued for a more tridi-
tonal settlement.

One of the reasons for the singular
provisions of ANCSA was the hurry
for the settlement by the oil industry
i is haste w0 build the ol pip:linr,
There was no real opportunity Tor
Alaskn MNatives in the villages 1o
diseuss the settlement.

It is impessible 1o imagine an Alnska
Mative village relinguishing it sub-
sisience nights in exchange for rights
over land and money. The real value
of the lund 1o the village 15 the basis
it provides for  subsistence cconaimy.,

It s precisely this rush o setilement
on the subsistence issue which you
should gyvond wt the present time, ﬂ 1%
Better to endure o situation which miy
he unsatisfactory for o short tme than
to pursuce o solution which may not
beur the test of time

The McDowell decision points out
ome of the main problems with the sub-
sistence provisions of the Alaska Np.
ol Interest Lands Conservition
At The hunting and fishing rights of
American Indans are Tedersl rights
| know of noaother group of Amencan
Indians thfl his state hunting und
Nshing  rights, whether in the
plvraseadopy ol roral resalents o
soomething clse

A state has o degal authority on
such Indian matters unless this
abtliorized by Congress. The problem
with subsistence rights i ANILCA o
the sume as the ober problems in
ANCSA. There was o departure frien
temdibional sodutions ol Amerwan In

dian problems. The McDowell deci-
son was ool a racist deciiion ol the
Aluska Supreme Court, but a decision
of u state court which was unable 1o
justify an gwkward solution © an
Americun Indian problem in terms of
custommary  pringiples of stale  amd
federal jurisprudence.

The subsistence provisions of
ANILCA are defective in o number of
respects and need correction i any
event if there is 1w be a federal
g‘unmntm: of your subsistence rights.

ONEress never np&mptiltnd enough
money w0 make the administrative
system function properly. There was
not enough federal oversight of siate
implementation of ANILCA.

terminology of the law s
vague. The stnte and federnl govern-
ments have not even been able o
on the basic definition of *'rural
residents. "

There is n legal question whether
ANILCA even applies to navigable
witers, which agre sbove state
subinerged lunds. This means that
such fish as salmon, the main basis of
subsistence for many villages, may not
even be covercd by ANILCA. The
provisions for federal management ol
fish and wildlife in the event of sue
noncompliance with ANILCA provi
stons are also vague,

The resolution of the subsistence

For example, have
you considered sub-
sistence rights which
would be held by
villages rather than
by individuals?

issue in u way satisfactory 10 you re-
quires an amendment by Congress to
ANILCA, This does not mean that an
nmendment to the Alaska Constinution
15 not also necessary. ANILCA re-
guired laws by both Congress and the
Alnska Legislature, and any amend-
ments (o ANILCA moy require a
sirnilar wpprosch.

There are other options avalable 10
you which [ have not yet read about
i articles nbout proposed legislation.
For example, have you considered
subsistence nghts which would be held
by villages mther than by individuals!
The villuges would then determine
their own subsistence needs as well ay
the purtiipanis in the subsistence
Murvest,

Villages could authorize non-
Matives to hunt and fish for sub-
sistence. This would preclude the
“rural resident’” solution of ANILCA,
Annual could be set by povern-
mental rds in which there is
representation of the villages.

his would be similar 1o the Alaska
Eskimo Whaling Commission, A
village approsch would conform itsel{
to the t subsikience practice in
st villnges, The villege a o
Alaska rural government is ribed
in more detail by Thomas Morehouse
in m 1989 publication by the Institute

Socinl and Economic Research with

title  Rebuilding the Political
Economies of Alaxka Native Villuges.

In conclusion, Alaska Natives were
confromted with the same situntion that
they confronted in 197] with ANCSA,
but which did not resolve ut that
time, It will tke the time and effort
of the Alaskn Matives themselves w
this time 10 resolve the issue
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