1991 Amendments: a thumbnail sketch of H.R. 278

With the passage of HR.278 by the U S.
Heowse of Representatives, there is a need for
greater understanding of the basic provisions of
the Wit by Alaska Natives. Uhis article is offered
in the spirit of providing that informatipn, Thix
article iy pal intended to be definitive. Those
wishing i more detailed or complete analysis of
the il showld acguire a copy of the legislation
isell, along with its Report.

The information provided here 15 alsvo not
intended to follow the order of the bill, section-
by section, it Is arranged to Show how specific
concepts within the tegislation address the core
fastees of " 199" and respond to directives from
delegates 1o the AFN Special 199] Convention
and the 8 Resolutions adopred by them ar that
firne

Congressional Findings

The first portion of TLR. 278, the 19491
legstation w amend the Alaska Nauve Claims
Seitlement Act, i1s compnsed of the title of the
bill, 1ts purpose, and what are called the
"Congressional Findings.” Congressional
Findings are the given reasons that the ball is
HECESSAry.

In H.R. 278 findings, Congress finds that
the intent of ANCSA wais to be a fGuir and just
settlernent of claims by Alaska Natives based on
their aboriginal use and occupancy. The
setlement, says Congress, was 1o address the
real sociil and economue needs of Nanves, and
that this was to be done ina manner which
allowed maximum participation by the Natives
themselves in the running of their affairs,

Congress also finds that the © te model
set up to adrmuanister the claims is “fregquently ill-
adapted” 1o the realities of village life and the
values of Alaska’s Native people,

Congress also points out in this section that
while the settlement was originally intended 10
be imlzlt:mr:nmd in o rapid mannes, thut the
complexity of the act and the issues involved
delayed implementation to the point that the
settlement’s value 10 Natives was significantly
dirminished.

In order to allow Natives the maximurm
participation in the administration of their assets,
then, Congress states that it will be necessary to

rovide them with encugh options 1o suit each

ntive corporation’s particular circumstances
and needs, Congress md: these options 1o
encompass such matiers as how best 10 include
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those Nutive children borm after 1971 into the
settlement; whether a business corporation is the
appropriate entity 1o hold legal title 1o their land
and other assels, and whether or pot 1o continue
restrictions on the sale of stock to non-Natives,

The lust of Congress” lindings 15 thut ANCSA,
us amended, and the amendments themselves are
“Indian legislnon,” meaning, in effect, that they
pertain o a special group of ?mptu with special
rights, granted by virtve of Congress’ plenary
{absolute) authonty under the Commerce Clause
of the ULS, Constitution to reguliate Indian
aftrs

New Definitions

Some of the changes offered in this secoon are
technical in nature, one which may be helpful in
understanding explanutions of kiter sections of
the act is the delniton of “Native Commion
Stock,” which is simply a new name for the
restrcled stock issued o Natives under
ANCSA.

Another 15 "descendant of a Native," which
means “a lineal descendant of a Native or of an
inchividual who would have been a Native if he
or she were alive on December 1B, 1971, or an
adoptee of a Native or descendint of a Native
whose adoplion 15 recognized at law or in

gty

Alienalily Restrictions on Nalive
Common Stock
(fulfills AFN 1991 Resolution #02)

The rights and restmcbons on Native Comimon
Stock (the original stock issued by ANCSA
regional and village wations pursuant 1o the
Act) are spelled out mi section. The rights
which go with such stock include the right
vote in elections for the Board of Directors and
other matters shareholders would commonly
participate in; the right 1o receive dividends and
distributions; and all other sharcholder rights of
Alaskn business corporations.

The restrictions attendant on Nutive Commaon
stock, until they are lifted or otherwise expire,
protect that stock from sale; pledge; lien or
Judgement; assignment; bankrupicy; or other
alienation,

Exceptions to the protections above
apply in cases of divorce, separation and child
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support decrees if the court awards such 1o o
Native or a descendant of a Native. They also do
not apply in the case of an inter vives (liemlly,
"hetween living persons”) oansfers by
sharcholders in order 1o avoid conflicts of
interest

These restrictions on stock trinsfer will remain
in effect, says HR, 278, until they ure removed
by a sharcholders vote.

"This section of the bill also spells out the
procedures for lifting restrictions on the sale or
transfer of stock, If the legislation passes, most
of the regions and their villages will have the
option to lift the restrictions under the regular
"opt-out” route, that is, the legislation will
automatically extend the restnictons, and those
corporations wishing to lift them must vote to do
500,

The "opt-out” procedures are described below!

Anytime after the enactment of the 1991
legislation, whether it is passed before or afier
1991, the Board of directors of a corporation
may chouose 1o adopt a resolution (o terminate
restrictions (in other words, o allow the sale of
stock). This can be done on the Boand's own
monion, o as a result of a sharcholder petition,

If it 1s done by sharcholder petition, then the
petition must be signed by holders of at least 33
1/3 percent of all outstanding shares wath voting
rights, If the petition 1s properly prepared and
submitted, the Board must submit the proposal to
u shareholder vote. The Board may also choose
to submit its own Supporting or opposing
staterment and/or an allemative resolution for the
sharcholders’ consideration,

The Board must submit the resolution 1o wn
annual or special shareholders meeting. The
resoltuion must ell shareholders the date or the
specific events which will terminate the
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restoctions, Wntlen notice must be senl o every
recorled shureholder wath voting rights al keas)
SO iy ancl ot more than 60 days belite the
meeting at which the resolunon will be
considerned.

I order for the resoluton o be adoped,
st be approved by a magority of all owstanding
shutres of Natve Common Stock with veung
rigehis

If the resolution s approved, all Native
Common Stock s cancelled and repluced, share
for-share, on the wermmoaton date,

I the sharcholders vere w keep abienabiliny
restrictions, dissenter’s nghis may be granted
only by simultaneous adoption (hy magority vote
of ST percent quorum) of aseparate resolution, 1
the shareholders vote tw allow dissenter™s nghis,
the resolutipn may set the value of disseniery’
stock at s restricted vilue; or ts vildue may be
coleulared excluding lands of radimonal, culural,
or speculative value, Paymentof dissenters muy
be provided for in cash or by note.

It the resolution 15 rejected, and restrictions are
maintaned, there may be addinonal resolutions
wnid voles at u Later dute

Corporate Repurchase of Native
Common Stock
(flfills AFN 1990 Resolttton #003)

I the shiareholders vole o allow i, any
corporiton muy amend s arneles and
repurchase any or all outstanding Native
Common Stock amd shareholders may sell ar
This apphies any oo ot stock renuuans restoeted
nfter the enactiment of the Act, betore or alter
(LLHY

Henton procedines, quonims and nothication
requirernents are the same Tor a resalution 1o
wlow corporate reparchase s they are o
termiate restetionss. The vote standid 15
somewhat lower, however, the siock repurchise
opion iy be approved by o magonty of the 51
percent guoran. The Boand of Directors s the
additnemal right o set higher guoram stancards,
higther voung stamgards, or both.

In the cvent thit the corporite stock repurchose
is approved by the shoarebolders, the corporation
has only two sources from which w pay
shareholders tor their stock: Unreserved i
wnrestneted earned surplus (protns from
previeus years, s losses), and net profies. In
ANy UIse, no P Hitse 18 |H'rn|ill|:.':] which wonld
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have the elfect of rendenng the corparation
insolvent,

The Beard of Deoectors will ser the poce w by
pind for the repurchise of the stock. 1 ther
vitliteon 15 aceomplished i good Guath, the price
olfered s presamed Foes Valuation may exclude
bl o Bapd imerests recerved ander ANCSA
which is used] Tor trgdinonal or cultril
purpioses, or is O speculative or unknown
vitlue. The repurebase offer must be e and all
holders of Matve Common Swoek must have an
equal opportunity o partgipate

The reporchased Nutive Commion Stock can
either e cancelled under Liw by the corporation,
ot ean be reissted ws non voting treasury
stimk

New Stk Issuanee
fladfitly AEN JOO) Resodution #04)

Each re gl corporation (s authorecd by ths
le grslition topssue gs many shares of siock as
are necessary o provide cach Alnskn Natve
enrokled 1o thar regron 100 shares of Native
Common Stock. In addhnon, the sharehodders ol

each corporaton m; 1}- viote 1o 1ssue up 1o 1K)
shires of addhtiona) Native Commmon Stock 1o so-
citlled "New Natves" (those born after
Pecember 1R, 1971, Native elders {over 65
years of age), and Natives who for whatever
reason, missed the onginal enrallment. Such
stock iy be ssoed Tor no consicderation {no
payment of any sort from the person being
psntied the stock) or for whatever COmnPensation
the shareholders think is proper.

The peution procedures and requiremients for
e e e e S|

notice, quoram aod voung stcdind aee all the
sakenie as for the resolution o authioeeae Corpanan:
stk repurchase.

The At would alse guthoriee thie ssiianee ol
other classes of ANCSA stock ditterent o
Muve Common Stock . Sharcholder pprions o
1o classes and preferences of stock, as well as
Whe Lintations and rights those shimes sl
cirry, whether they would pas i daiy e o
it sl the oot of aliemalnbiey on i
woklld be pretty mch lelt e thee <l holifers g
decide. However, an ammendoent g
comporation’s articles woulld have o spec ity 1l
number of shores and ther vormg ripebes e
ot teon woudd also e oospec ity it the
Issuance put outstanding Matve Conmon Stovk
i the mnnority. Nooissianee cold B Bovered o
corporiie employees, ol ficers or duectors while
alienabality wis restricted

Revenues distrvboted under 7o wonild bw
unitltered by new stock issuanee, beciose il
formula is based on origingd enrollnenn B

Chnee agiin, petition procedures, potice
requirerments, suortm and votog stanedinds
wornled b the sarme as Tor the sesslion Tioe
corporate repurcbise

No Transfors of Rative Cononon Stock
to Non-Native/Non- Descondanis
(fulfetly AFN TG Resolunon W)

When the owner of Native Commion Snwck
dhies, the stock can be transtered wooanvone, of the
deceased shireholder Bas lef s wall 10 thio
persan's Native Common Stock 1s aoherined by g
non-Nitive, non-descendant, the regional
corporation may have the opron of puchasing
that stock From the person who nheried o
Procedures for PUCIIO, BECe. (uiruni. et e
the same as [or corporate mwepurchsse

IT the corporate sharehodder whiondies has nig
left a will, however, ther stock cian oy D
whertted by o Nitive or descendann 10 he
shareholder his no hivipg descendamis or Nanve
farmiuly members (remembwer, an ol er-r ppusthilies
ak i descendimt), the stock goes huck t the
COTPOTHEON

oting rights for those who mberit stiock are
erminited on the inherited shares, though some
measure of voting rights can be restored by 5
sharcholder vore 1o Natives who il

Voting Rights For Descendants
(fudfills AFN 1OUT Reseliestonr 806 )

Native Common Stock which i imheriteid by
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nem-Natives (defined as someone of less than 25
percent bload quantum), whether the inheritor 15
a descendant or not, camies no voting nghts with
i, Lapsed voting rights owned by Natives or
descendants of Natives may be restored by a
visle of the sharcholders.

Procedures for petitioning sharcholders, notice
reguirements, quorum and voting standards are
all the same as those requnied for corporate
repurchnse option,

Land Protections
(fulfills AFN 1991 Resolution #07)

The protections afforded Native land by H.R.
278 are substantinl; under the legislation, all land
conveyed under ANCSA 10 ahy Native
individual, group, village corporation (including
the four urban VC's) or region, is granted
immunity from adverse possession (squatiers),
taxation (by any government), tmnirmpu.'%',
judgement and involuntary dissolution. These
protections will apply o ANCSA land s Jong as
the land is undeve lztnped. not leased 1o a third
party, or used only for exploration.
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Special provisions from page mne

that reguires the Board of directors of
those corporations choosing this option o
adopt and submit a resolution for rhe
considerntion of the sharcholders 1o
continue restnctions. If the shareholders
of those corporations do not approve such
i resolution, the stock wall become
alienable within one year of their failure o
do 50, or on December 18, 1991,
whichever is luer,

Dissenter's rights, many of the
procedural issues, and options for
vitluation of dissenters’ stock are much the
same as for the corporitions not choosing

this special option.

The defimuon of development does not include
CONSUIUCHON O IMprovement o issist in
subsistence activities or other traditional uses of
the land. The protections extended 10 ANCSA
land do not alter any disputes over 7(i) revenues,

All ANCSA land is .'-illlf‘l_iﬂ't 1o eminent domain
under state law,

Land and Assel Translers
(fulfills AFN 1991 Resolution #O8)

Under the legislation, any Native corporation
con, by a sharcholder vote, transfer any or all of
its land and other assets 1w a "Qualified
Transferee Entity,” or QTE. The trunsfer can be
for no consideration, or for any consideration
the sharcholders deem fair,

In order for a group to be a QTE, it must
conform to certain guidelines: it must be
organized under or recognized by state or federal
law; composed of persons whose membership
is entirely non-transferable; provide
membership for all persons who possess Native
Common Stock in the corpotation on the day
before the transfer of nssets is to tke place; and
except for those non-Native/non-descendants
who own Native Common Stock, it must admit
only Natives and descendants of Natives as new
members.

Revenues distributed according to the 7(i)
formuln are unaffected by any transfers, and
(QTE's must agree in writing to walve any
sovereign immunity from claims arising due to
T(i), prior to any transfer, ®




