LEGAL NOTICE

DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
JUNEAU AREA OFFICE
JUNEAU, ALASKA

FINAL DECISION
CONCERNING THE Eanauuv v
OF CHENEGA AS A NATI
VILLAGE FOR DURPOSES OF
ANCSA 1971 ACTION UPON
PROTEST
ADMINISTRATIVE
DETERMINATION
This 15 a written decision on pro-
tests filed pursuant to 43 CFR, Part
2650 by the Forest Service, U.S
Department of Agriculture by and
through the Alaska Regional Forest-

er; C.A. Yates, P.O. Box 1628, Ju-
neau, Alaska 99801; by the Alaska
Wildlife Federation and Sportsman
Council, Inc., and Mr. Philip Holds
wosth by and thraugh ‘James F.
Clark of Robertson, Monagle, East-
augh and Bradley, attorneys-at-law,

PO Box 1211, Juneau, Alaska
99801, and by the Alaska Chapter
t the Sierra Ciub by Jack Hessic
Alaska Representative, 2400 Barrow
st chorage, Alaska 99501, here-
Natter retered to as Protestants

The protest of the U
Service was dated Janua
and rece
Bureau of Indar Affans. The pro
test of the Alaska \Wiidl‘e Federa

noand Sportsman Council, in
Holdswiortt as agateq
12X ana received "on
1973, by the Drector,

Juneau Area Off 8 au of Ir

aian Affairs, The protest of the Al

ka Chapter
dated January
on January 21,
tor, Juneau Area
Indian Affairs,

Protestant Regional Forester, For-
est Service, U.S. Department of
Agriculture  states i part  as
follows: *“The 1970 census did not
report Chenega as a village. * = * The
nhabitants of Chenega moved to
Tatitlek after the 1963 earthquake
and tidal wave which destroyed the
village. * * * Chenega was an occu-
cupied village on December 18, 1971,
# * * The Cordova Times, dated
July 18,1973, states thatan July 17,
1973, the former residents of Chenega
voted to return to the old townsite
and that it was the first time they
had met since 1964. (Exhibit 4.)

No evidence, to our knowledge,

submitted by applcants con-
cerning use in 1970. The case file
reveals two affidavits that in affect
say that the two people signing the
affidavits knew of eleven others who
wouid have lwved there in 1970 1f 1t
were not for the earthquake and
tidal wave.

No one certified that they had
used the wvillage in 1970 as a place
where they actually lied. * * *

Chenega, to be ehaible. must
meet the requirements of Section 11
(b)(2) of the ANCSA. If *‘less than
twenty-five Natives were residents of
the village on the 1970 census enu-
meration as shown by the census or
other evidence satisfactory to the
Secretary, who shall make findings
of fact in each instance,” (emphasis
added) the village must be determined
nehigible. Chenega could not possibly
quahfy under these Inmitations

Chenega was not a village on
April 1, 1970—~the village had been
abandoned

the Siwerra Ciub &
18,1974, and received
1974, by the Direc
Office, Bureau of

was

destroyed by the 1964 tidal wave
and abandoned. The willaae of Afog
nak was discussed n Congress yet
the finat Act nad no such exception
If Congrec<s nad hat excep
tian simar t 2651

yuld have been rrciude
uld not have enrunated
gerations of acts of Goa it
nteng to. It 13
ocation which
for a vi'lage could be
as an ancestral village aban<oned by
acts of God, and that registration
to that spot would auahfy it unaer
the Act. We do no! believe that
Congress intended non-existing vii-
lages to quahfy Reading the Act as
a whole, the intent 15 to give Natives

living ‘as a village at an identifiable
location a land base. It was not in-
tended as a method of resettiing or

redistributing  the Native popula-
tion, * v ¢
The BIA rests its case on the

clause **or other evidence satisfactory

to the Secretary''; however, the Area
Director has neglected to establish
any characteristic which could be

used as a test to establish a viliage
Section 3(c) says ‘‘Native village'
means any tribe, band, clan, group,
village, community, or a5s0Ciation
in Alaska hsted n Section 11 and 18
of this Act, or which meets the re
quwrements of this Act, and which
the Secretary determines was, on the
1970 census enumeration date (as
shown by the census or other evi-
dence satisfactory to the Secretary,
wno snall make findings of fact in
each instance), composed of twenty-
five or more Natives."
Protestants Alaska Wildnhfe
eration and Sportsman Council, Inc.,
and Pniip Holdsworth state in part
as follows: ‘“*Chenega The Bureau
of Indian Affaws printout run No-
vember 8, 1973 shows none of those
ed to Chenega as presentiy hiv-
ing there. Nor 15 Chenega histed as a
viliage (n the 1970 census. According-
for the reasons set forth with re-
t Alexander Creek the Direc
calied upon to determine by
evidence of residence whetner
the enrotlees were residents
of Chenega as ot April 1, 1970
The Co'dova Times, dated July
1973 states that on July 17,
» former residents of Chenega
voted to return to the old townsite
and that it was the fust time they
had met since 1964, In this respect
it s important to note that the Act
of God clause included n requlation
43 CFR 2651.2(b)(2) goes beyond
the authority of the Act. That is to
say, Congress did not intend for aban-

Fea

other

or not

i+ Chenega

Afognak was also a village .

doned villages to be resurrected by
the Act. As is stated in the body of
the argument above Congress clearly
did not intend for the Act to cause
population redistribution or village-
creation. The intent was to provide
land to actual villages. Congress' in-
tent is even more clear with respect
to the Act of God situation. During
the course of the debate on the var-
1ous propoased bills Congress consid-
ered to settle Native claims, the village
of Afognak, which likewise -had been
destroyed - by the 1964 earthquake
was discussed. Significantly, Con-
gress did not include an Act of God
clause in the Act nor did it list Afog-
nak as a village under 11(b)(1). Con
gress' deliberate rejection of Afognak
as a village after discussing it on the
floor pointsout with particular clanity
Congress’ intent not to resurrgct aban-
doned villages. (See 82 C.J.5. Statutes
Section 328). By the samg token
should not be reshrrected
as a village and to the extent that reg-
ulation 43 CFR 2651.2(b)(2), permits
this to be done it s in derogation
of the Act 1s unlawful and thus pro-
tested. For the foregoing reasbns the
inctusion of Chenega as a certified
village under the Act is protestea
Protestant Alaska apt
Ciub states n part as foliows
ception of Hanes (A

nore of the unhsted v 1
25 Natwves resident 3¢
ne 1970 census.”

The Ataska Natwe Claims Se't
ment Azt of Decemper s, 1971
(85 Star. 688-716), ana 43 C

50 provides for the settiement of
N land cia b Alaska Natw
ar 1 oother purposes. Section
(D)(3) of the Act 15 quoted as foliows
“Native viilages not histed in subsec-
tion (b)(1) hereo' shail be eligible
for tand and benefits under this Act
and lands shall be withdrawn pur-
suant to this section if the Secretary
within two and one-half years from
the date of enactment of this Act,
determines that -

(A) twenty-two or more Natwec
were residents of an established vil-
lage on the 1970 Census enumera-
tion date as shown by the census or
other evidence satisfactory to the
Secretary, who shall make findings
of fact in each instance; and

(B) the village is not of a modern
and urban character, and a majority
ofthe residents are Natives.'

The 1970 Census 1s nc*, there-
fore, the exclusive source of informa-
tion fors the determination of res:
dency. Part 43h of Title 25 of the
Code of Federal Regulations pro-
vides for the enrollment of the Na-
tives. A main source of “other evi-
dence satisfactory to the Secretary
of the Interior'’ is the official enroll
ment which not only contains ev
dence of race but of residence (on the
1970 Census date) as well.

Subpart 2651.2(b) of Title 43
of CFR is quoted in part asfollows:

“Except as provided in subpara-
graph (4) hereof, villages must meet
each of the following criteria to be
efigible for benefits under sections
14(a) and (b) of the Act:

(a) There must be 25 or more
Native residents of the wvillage on
Aprii 1, 1970, as shown by the census
or other evidence satisfactory to the
Secretary. A Native properly enrolled
to the village shall be deemed a res
dent of the village.

(2) The village shall have had on

Aprit 1,1970, an identifiable physical
location evidenced by occupancy
consistent with the Natwes' own cul
tural patterns and hfe style and at
ieast thirteen persons who enrolled
thereto must have used the village
during 1970 as a place where they
actually tived for a period of time
Provided, That no wiilage which 1
known a5 a traditional village snall
be disqualified it 11 meets the nther

ritega specified n this subsection
by 1eason of having been temporar iy
unoccupied in 1970 because o an
Act of Gnd or government authority
occurring within the preceding ten
years.” (Emphasis Qurs)

Subpart 2651.2(b)(3) of Titie 43
CFR requires that an unlisted village
such as Chenega must not be modern
and urban in character. .

Subpart 2651.2(b)(4) of Title 43~
CFR requires that a majority " of
the residents- as defined by ‘‘other
evidence satisfactory to the Secretary
of the Interior’ which 1s the official
approved enroliment, be Natives.

As of January 21, 1974, 59 Na-
tives had been approved for enroll
ment in the Native Village of Chene-
9a. On August 14, 1973, a field In
vestigation was completed of Chene-
9a and at that time it was found that
the village was atmost totally de-
stroyed by the earthquake. Affida-
vitssigned by seventeen Natives stated
that 31 Natives who were subsequent-
ly approved for enroliment to Chene-
ga would be residing in this village ex
cept for the tidal wave caused by the
earthquake on March 27, 1964, which
destroyed the village All tifteen Na
tives who signed tne affidavits stated
that *except for that Act of Goa
wnich destroyed my home and fNative
village | would have been g native
resident at Chenega on Apri 1, 1970
I further declare that Chenega was
my ancestral home and traditiona
place of residence. It 1s my preferred
place for permanent abode, and since
the possibility of another destructive
earthquake seemsremote, it s my de
sice and intent, as | herein state, to
return to the village, as expediently
as possible, to re-establish my res:
dence and occupancy there to the
same extent and in the same manner
as it was enjoyed by me prior to
March 27, 1964 Al of the fifteen
Natives who executed the sad affy
davits were on the enroilment which
was approved on December 17, 1973
A.review of Subpart 2651.2(b)

(2), (3) and (4) of Titie 43 of
(1) 99
enroli

(1),
CFR bears out the following:
Natives were approved for
ment pursuant to ‘‘other evidence
satisfactory to the Secretary’ as pro-
vided in Part 43h of Title 25 of CFR
which sets out procedures and re-
quirements for enrollment of the
Natwes; (2) due to the destruction

of Chenega by the tidal wave caused
by the earthguake on March 27,
1964, which was an Act of God,
these Natives were not rexuwed to
meet the other requirements of this
subpart because such destruction took
place during the ten years preceding
1970; (3) Chenega was not a modern
and urban village at the time of its
destruction by the tidal wave so it
meets this requirement to be eligible
as an unhsted village; and (4) Che-
nega meets the requirements of this
part since 59 Natives have been ap-
proved for enrollment to this village
pursuant to Part 43h of Title 25 of
CFR and no non-natives reside in
Chenega.

A study of the Alaska Native
Ctlaims Settiement Act and the requ-
lattons under 43 CFR 2650 and, 25
CFR 43nh indicates that there s no
reason why Chenega should not be
determned an efigivle unhstea Na
tive village

Subpart 2651.2 ot
contains the authority for

Titte 43 CFR
the Diec

tor, Juneau Area Of‘ice, Bureau of
Indian Affaws, to act for the Secre-
tary of the Interior In the determn
nation of the eligibility of Naties

for land benefits under the Ac
The Director, Juncau Area Off
reoot Inaan Affans, bas e
and evaludted'the pintest
his rechra ot fingings
decision, ana does
2r a final gecision de
that the Native Village ot Cheneaa
and under s

Bur

nine

qether  with
) ofact

and

nhigible for penet

The tinal decision of the Direct
Juneau Area Office, Bureau ot Indian
Aftairs, shatl be published in the Fea
eral Register and 10 one or More news
papers of general cuculation in the
State of Alaska and a copy of the
final decision and findings of fact
upon which the final decision 15 based
shall be mailed to the affected village,
all villages located in the region in
which the affected village is located,
all regional corporations within the
State of Alaska, the State of Alaska,
and any other party of record. Such
decision shall becoime final unless
appealed to the Secretary of the Inte
rior by a notice filed with the Ad Hoc
Board as established in Section
2651.2(a)(5) of Titie 43 CFR, within
thirty days of its publication in the
Federal Register. Appellants shall
have not more than 15 days from the
date of receipt of their notices of ap-
peal within which to file an appeal
brief,and the opposing parties shall
have not more than 15 days from
the date of receipt of the appellant’s
brief within which to file an answer
ing brief. No more than 15 days
shall be allowed for the filing of addi-
tional briefs in connection with such
appeals. All hearings held in connec-
tion with such appeals shall be con-
ducted 1n the State of Alaska. The
decision of the Ad Hoc Board shali
be submitted to the Secretary of the
Interior for his personal approval. The
Ad Hoc Board s now known as the
Aiaska Native Ciaims Appeal Boarg
and its address 1s P.O. Box 2433,
Anchorage, Alaska 99510,

Clarence Antioquia

Acting Director
February 15,1974
Published 1t the Federal Register on
February 26, 1974
Pub.: March 6, 1974

LEGAL NOTICE.

DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
JUNEAU AREA OF FICE
JUNEAU, ALASKA
FINAL DECISION )
CONCERNING THE )
ELIGIBILITY OF POINT )

POSSESSION AS A NATIVE
VILLAGE FOR PURPOSES 3
OF ANCSA 1971 ACTION UPON )
PROTEST )
ADMINISTRATIVE
DETERMINATION
This is a wiitten decision on protests
filed pursuant to 43 CFR, Part 2650
by the State of Alaska, by Charles F
Herbert, Commissioner, Department
of Natural Resources, Pouch M, Ju
neau, Alaska 99801; by the Forest
Service, United States Department of
Agriculture by and through the Alas
ka Region Forester, C.A. Yates, P.O.
Box 1628, Juneau, Alaska 99801;
by the Kenai Peninsula Conservation
Society by and through John Hakala,
President, P.O. Box 563, Soldotna,
Alaska 99669; by the Alaska Wildlife
Federation and Sportsman Council,
Inc. and Mr. Philip Holdsworth by’
and through James F. Clark of Rob-
ertson, Monagle, Eastaugh and Brad-
ley, Attorneys at Law, P.O. Box
1211, Juneau, Alaska 99801; by the
Alaska Chapter of the Sierra Club
by Jack Hession, Alaska Representa-
tive, 2400 Barrow, Anchorage, Alas
ka 99501; and by the Bureau of
Sport Fisheries and Wildlife, Depart
ment of the Interior by and through

Area Birector Gordon W. Watson,
813 D. Street, .Anchorage, Alaska
99501, herenafters referred to  as

protestants

ihe protest of the
was dated January 18, 1974 and re
ceived on January 21, 1974 by the
Oirector, Juneau Area Office, Bureau
of Ingian Affairs.

The protest of the United States For
est Service was dated January 18,
1974 ang wasreceived on January 21,
1974 by the Director, Juneau Area
Office, Bureau of Indian Affars.

The protest of the Kenai Peninsula
Conservatian Society was dated De-
cember 21, 1973 and was received
December 27, 1973 by the Director,
Juneau Area Office, Bureau of Indian
Affarrs,

Tne protest of the Alaska Wildhfe
Federation and Sportsman Council,
Int., and Philip Holdsworth was dated
January 21, 1974 and received on
January 21, 1974 by-the Director,
Juneau Area Office, Bureau of Indian
Atfairs,

The protest of the Alaska Chapter of
the Sierra Club was dated January 18,
1974 and received on January 18,
1974 by the Director, Juneau Area

State of Alask

Tundra Times, Wednesday, March 6,197

Office, Bureau of Indian Affairs.

The protest of the Bureau of Sport
Fisheries and Wildlife was dated Jan-!
uvary 18, 1974 and received on Jan-
uary 21, 1974 by 'the Director, Ju-
neau Area Office, Bureau of Indian
Affairs.

Protestant  Commissioner,  Depart-
ment of Natural Resources, State of
Alaska, states in part as follows:
“The findings of fact are defective in
that no reasonable effort was made
to determine if the persons enrolled
to the villages were in fact residents
of the villages as required by Sec.
5(b) of the Alaska Native Claims exa

mination of the Alaska Native Rofl
Famity list for these villages indicates
on its face that less than twenty-five
enrollees to each village have had
adequate residence in then respective
villages to be considered domiciled
therein on April 1, 1970. To the
contrary, the data on the Family
List, developed trom apphcation
forms upon which the enrollee him

self furnished the intormation, nd»

cates 3 difterent place of residency
for aimost atl of the enrollees to each
of these viliages. The ftindings are fur

ther defective in that they do not in

clude an exammation of voting ana
Heensing records of the entoliees t
agetermine their legalresidence.”’
Protestant kena Peninsula Conserva
Lon Society states: “Tne viiage does
nat mer e quahitications tor a vl
1@age as set torth an the Alaska Lang
Claims fement Act ot 1971
Protestant Regional Forester, b orost

>ervice, United States Department of
Agricultury states 1 part as follows
“Enratiment to Anton Larsen Bay o
Paint Possession does not meet the
requirements of Sec. 5(h) ana sSe:

3(c) of the ANCSA. The Interior De
partment has, through its requlations
and procedures, distarted and ignored
the actual language of the Act. The
enroliment of the Natives as set out
:n the ANCSA, Sec. 5(b), 1s quite spe
citic: ““The roll prepared by the Sec-
retary shall show for each Natwe. .

the region and the viflage or other
place in which he resided on the date
of the 1970 census enumeration, and
he shall be enrolled according to such
residence,” The Area Director, in his
Anton Larsen Bay and Point Posses-
sion  decisions, would ignore these
pertinent requirements of the Act on
enroliment by quoting village require-
ments Sec. 11(b)(2)(A), *“less than
twenty-five Natives were residents of
the village on the 1970 census enu-
meration date as shown by the cen-

sus Or other evidence satisfactory to
the Secretary S (Emphasis sup-
phed.)

Protestants Alaska Wildlife Federa-
tion and Sportsman Council, Inc.,
and Philp Holdsworth state in part
as follows: “The Bureau of Indian
Affairs printout run November 8,
1973, shows none of the enroliees to
Point Possession as presently lwing
there. Moreover, the 1970 census
does not List it asa village."
Protestant  Alaska Chapter of the
Sierra Club states an part: 1970
census data showed that 25 Natwes

were not resident of these villages as
of the date of the census."

Protestant Area Director, Bureau of
Sport Fisheries and Wildlde, Depart-
nent of the Interior states: “‘We
contend that neither the identifiable
physical locations of Point Possession
or Kasilof, nor the minimum resi
dence requirement in relation to
identifiable physical village location
has been established."

The Alaska Native Claims Settlement
Act of December 18, 1971 (85 Stat
688-716), ana 43 CFR, Part 2650
provides for the settiement of certan
land claims of Alaska Natwes and for

other purposes. Section 11(b)(3) of
the Act 15 quoted as fotiows: “*Native
villages not histed in subsection (b))
hereof shall be ehgible for land and
benet under this Act and lanas
shail be withdrawn pursuant to tris
section 1t the Secretary within two
and one-half years from the date of
enactiment of this Act, determimes
that
(A) twenty-tive or more Natives
were residents of an estab
hished village on the 1970
census enumeration date as
shown by the census or other
evidence satisfactory to tts
Secretary, who shall make
findings of fact n each n
stance; and
(B) the village 1s not of a modern
and urban character, and a
majority of the residents are
Natives."
The 1970 census 1s not, therefore,
the exclusive source of information
for the determination of residency.
Part 43h of Title 25 of the Code of

Federal Regulations provides for the
enroliment of the Natives. A main
source of “other evidence satisfactory
to the Secretary of the Interior'’ 15
the official enroliment which not
only contains evidence of race but of

residence (on the 1970 census date)
aswell
Subpart 2651.2 of Titie 43 CFR con

tains the authonty for
Juneau Area Office,

Aftaurs, to act

the Director,
HBureau of Indian
the Secretary of
the Interior in determination of
the engibiity of Natives land
benefits under the Act

As of January 21, 1974, 33 Natives
had been approved for enroliment
n the Native Viiiage of Point Posses
sion. On August 23, 1973, a field in
vestigation was completed of Point
Possession and at that tyme 13 Na
tives who used the village for a period
of time in 1970 had been certified
tor enroliment to this village and
such enroliment to Anton Larsen
Bay, represents.a majority of the res
idents of the village in 1970 1t had
on Apnt 1, 1970, an dentifiable
physical location evidenced by occu
pancy consistent with the Natiwes'
own cultural patterns and hfe style
and more than thirteen persons en-
rolled thereto have used the village
during 1970 as a place where they
actually lived for a period of time
The voting and licensing records of
the State of Alaska have no bearing
on the determination of the ehigibili-
ty of the enrolled Natives of Point
Possession.

tor
the

for
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The Director, Juneau Area Office,
Bureau of Indian Affairs, has exa
mined and evaluated the protests to-
gether with his record of findings of
fact and decision, and does hereby
render a final decision determining
that the Native Village of Point Pos
session is eligible for land benefits
under said Act.

The final decision of the Director,
Juneau Area Office, Bureau of Indian
Affairs, shall be published in the Fed-
eral Register and in one or maore
newspapers of general circulation in
the State of Alaska and a copy of the
decision and findings of fact upon
which the decision 15 based shall be
mailed to the affected village, ati vil
lages located 1n the region in which
the affected wvillage 1s located, all
reqional corporations within the State
of Alaska, the State of Alaska, and

any other party of record. Such de
cision shall become final unless ap
pealed to the Secretary of the inte
or by a notice tiled with the Aa
Hoc Board as estabhished in Section
2051.2(a)(9) of Title 33 CFR, within
thirty days ot its pubhcation the
bederal  Reaster. Apoellants shall
nave not More than 19 days tron
the dgare of of the notice of
1WPea within nota file an appes
Driet, and the opposing parties shail
have not than 15 days trom
the date ptoat the appella
brie* witt I8 TG e AN answe
ing b re than 15 days shal
e g ot additiana
fefs 10 Conne tion with such ap
peals

ALl hearngs heid in connection )
such  appey nait be conductea in
the State ot Alasea, Tre deasan ot
the Ad Hoo Board shal e subm a
to the Secretary of the Intenor to
his personal approval. The Ad i
Board 15 now known as the Alaska
Native Claims Appeal Board ana ts

address 1s P.O. Box
Alaska 99510
Clarence Antioguia
Acting Director
February 15,1974
Published in the Federal Register on
February 26,1974
Pub.: March 6, 1974

2433, Anchorage,

TR»\VELERS SERVICES
INC.
1445 Cushman
452-5101
At your service 24 hours
Fltricda Lord Kushida
Marge Wright
Denise James
Tickets
From  Savoongd
Singapore

= Mail orders welcome
» Custom made nugget jewelry
« Watch repair

Perdue Jewelry

706 Noble © 456-3103

stanl
BarBer

106 North Turner

Next to the Paint Pot

16MM FEATURE FILMS
THE BEST, THE NEWEST

for your village movie shows
write DICK NORMAN

at

PICTURES, INC.

811 8th Ave., Anchorage
—Serving Alaska Since 1939—

AL WRIGHT’S

AIR SERVICE

—registered quide service
—charter service
—Alaska & Canada
—single & multi-engine

—Floats—Wheels—Skis—
WRITE OR CALL
AL WRIGHT, Box 3142

5 Mi. Airport Way—456-5502
Residence Fairbanks-479-6393




