
Third in a series -
What is misconduct ? andand-
Shareholder's

and-
Shareholder'sShareholder'sShareholders' responsibilitiesrespoasibilities
ThitThis article itIIis 'in'nn responsrerpOTUeresponse 10to aa-

requal
a-

requestrequtstrequalrequest from one ofofourreiour readrnreaders ,

Mary Ann PorterPontr ( ""Su-yo"SuSuyo"Suyo-
for

"Su.yoo1cSu.yoo1cSuyoo1c"SuyookSuyook-. ")) ,

for more infoInfonnallortinformation' on- IhetheIhe-
nghu

the-
rightsrightsnghu and rrerpoTUlblUriuresponsibilities ofof-
rhlUeholderr

of-
shareholdersshareholderrhlUeholderrshareholders! iiIn. ,NarlveNative, * , , ,corpora-
tions

corporacorpora- .-
lionsrloTUtions . Her desireduve IsII to10 papay clorercloserclorer-

alentlon
closer-

attentionattentional/entlonalentlon/ to10 and takelakelakeIa/II/ )moremorelC. . //lClCac-

tive
ac-ac'-

livetive partparI in'" her village cicorpor-
IrIOn

corpor-
ation

corporcorpor-.-

//IrIOnIrIOnation .
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WHATWHAWHATTISIS MISCONDUCT '?
How is a shareholder to knowknow-

when
know-

whenwhen an action by an officerofficer-

oror director of the corporationcorporatio-
ni

corporation-
II

corporation-
isiIIis< outrideoutside the icnrutleopescope of hithis >au-

thority
au-

thorlty
au-auu .-

thoritythorlty , and possibly illegal? UnUn-

less
Un-

less
Un-Un¬-

less a shareholder is aawareware thathatthat-

his
tt-

IushoIushis interests have been compro-
mised

comprocompro-compro-
mised

-¬-

mised , availableavailableremedIesremedies wiJ-

go
willwiJ\wiJ\will-

gogo unused and wrongful conductconduct-
will

conduct-
willwill continue . In an article enen-

titled
en-en¬.-

titled ""DirectorsDirectors : leadersleaden of thethe-

corporations
the-

corporationscorporations ,
" appearing in thethe-

January
the-

JanuaryJanuary 31 , 1974 ManagementManagement-

Report
Management-

ReportReport , John Havelock discusseddiscussed-

the
discussed-

thethe dutiesdutiel of care and good faithfaith-

owed
faith-

owedowed by directors of the cor-

porations
corcor-¬.-

porations . While these dutiesduties-

can
duties-

cancan be described on paper ,. asas-

a
as-

aa pract1ca1practical matter mostost breachesbreaches-

of
breaches-

ofof duty are Interwoven intointo-

complex
into-

complexcomplexr bUlinessbusiness operationsr . rations andand-

cannot
and-

cannot
and-

cannotcannot be easily identified toto-

pennlt
to-

permitpermitpennlt shareholder action . MostMost-

breaches
Most-

breachesbreaches do not appear any-

where
anyany-¬.-

where on the records or financialfmIDaa\fmIDaafinancial-

statements
fmIDaa-

statements
\

statements of the corporation ,

so10 that even carefulcarefullCTUtinyscrutiny ofof-

ilie
of-

thetheilie books will not reveal mis-

conduct
mis-

conduct
mismis-¬-

conduct .

Usually misconduct is uncov-

ered
uncovuncov-¬.-

ered by chance . ShareholderShareholdersShareholders-
should

Shareholders-
should

!
should be alert to certain warn-

ing
warnwarn-¬.-

ing signals which often accomaccom-¬.-

pany misconduct . First , any dra-

andard

dra-

matic
dra-

matic
dra-dra-

matic or unexplained Increase inin-

the
in-

thethe livmgliving standardandard of a directordirector-
oror officer should be examined .

Second , any excessive trips toto-

locations
to-

loealtonslocationsloealtons of doubtful businesbusinessbusiness-

interest
business-

interestinterest should be questionedquesuoned .

TlurdThird ., expense accounts and acac-

cess

ac-ac.-
cesss to corporate facililfacilities suchsuch-

as
such-

asas expensive carsears , use ofofcorporacorpora-
te

corporacorpora- ¬.-
te office space for outside deal-

ings

deal-

lent
deal-

mgJ

deal-deal-
mgJings , etc . , might mentmeritlent scrutinyscrutmy .

FinallyFmally , other boards to whichwluchwhich-

directors
wluch-

dtrectorsdirectorsdtrectors belong should be stud-

ied
stud-

ied
studstud-¬-

ied for possible conflictconflrct of inte-

funds

inte-

rest
inte-

rest
inte-inte-

rest
restA

A frequent cuecase In corporatecorporate-
law

corporate-
lawlaw IOvolvesinvolves the use of corporatecorporate-
funds

corporate-
fundsfunds to securelecure bank loans toto-

third
to-

tlurdthirdtlurd parties who would other-

WISe

other-

wise
otherother-¬-

wise not qualifyqualy for loans . An-

example
An-

example
An

example might involvemvolve a direc-

tor
direcdlrecdirec-¬.-

tor , or his friend , who requiresrequires-

S20OOO520,000520000S20OOO, to modernize a fishingfishing-

boat
fishing-

boatboat in time for the seasonseuon , andand-

isis11 unable to securelecllre financingfinancing-

from
financing-

fromfrom a bank . The director , forfor-

himself
for-

himselfhimself or his friend , cosIgnI-

the
cosignscosIgnI:cosigns-

thethe bank note in the name1W11egame ofof-

the
of-

thethe corporation , with the bankbank-

only
bank-

onlyonly too willingwDling to accept thethe-

security
the-

securitysecurity of the corporate assetsauetsassets-

for
auets-

forfor an otherwise riskyrky loan . ThIs-

trensaction
ThisThis-

transactiontransactiontrensaction itIIis clearly a breachbreach-

of
breach-

ofof fiduciary duty by the direc-

tor
direc-

tor
direcdirec-¬-

tor , but would not be found inin-

the
in-

the
m

the corporate account booksboob untinun-
less

un-un¬-.
less the loan were defaulteddefaulted-
upon

defaulted-
uponupon by the debtor ., In whichwhich-

case
which-

casecase repayment to the bankbank-

would
bank-

wouldwould have to be made out ofof-

corporate
of-

corporatecorporate funds .

Another issue common inin-

corporate
in-

corporatecorporate law suits questions thethe-

commitmentJ
the-

commitmentscommitmentscommitmentJ a director ,. boardboard-

of
board-

ofof directors , or interim boardboard-

can
board-

canctncan make on behalfbehalfofof the corcor-

poration
cor-cor¬.-

poration . A shareholder couldcould-

hold
could-

holdhold liable a director who

purports to bind the corporationcorporation-
toto a course of action wluchwhich thaithatthai-

director
that-

directordirector has no authorityauthonty fromftomfrom-

the
ftom-

thethe board to finalize . Likewise ,.

certain actions cannot be takentalcentaken-

by
talcen-

byby the board without the con-

sent
concon-¬.-

sent of the shareholders , and aa-

legal

a-

legallegallegalactionaction eXISts if the boardboard-

makes
board-

makesmakes a commitment properlyproperly-

reserved
properly-

reservedreservedd to the shareholders . FI-

nally

Fi-

nally

Fi-

since

Fi-Fi-
nally , sincesmceatria the interim boardboard-

has
board-

hashas not been elected by thethe-

shareholders
the-

shareholdersshareholders , it is limited in thethe-

contracts
the-

contrectscontractscontrects it can enter into withwith-

third
with-

thirdthird parties . LimitationsUmtations! of thethe-

interim
the-

interiminterim boards of village and re-

gional
re-

t

re-rereoreo-

gional
-

gional corporations , "''ttsett up pur-

suant
pur-

t
pur-pur-.

suant to the Settlement t Act , areare-

found
are-

foundfound in both the state statutesstatutes-
and

statutes-
andand in communicationscommunlcatlOIIl from thethe-

Secretary
the-

SecretarySecretary of the Interior . If thethe-

interim
the-

interiminterim board knowingly makesmakes-

an
makes-

anan unlawful commitmentcommitment-
through

commitment-
throughthrough a, contract to a thirdthird-

party
third-

partyparty who is aware that the com-

mitment
comcolTlcom-¬.-

mitmentmltment may be beyond thethe-

1ep1
the-

legallegal1ep1 scope of authority of thethe-

interim
the-

interiminterim board , shareholdershareholders! maymay-

choose
may-

ehoateehoatechoose to : a) Moldold the directors-
personally

dlrectondirectorsdlrecton-
penonallypersonallypenonally liable for any damag-

es
damagdamag-¬-

es that result , including lost opop-

portunities
op-opop-

portunities
-¬-

portunities , b) refuse to ratify-

contracts
ratify-

contracts
ratify

contracts entered into prior toto-

the
to-

thethe firstflnt annual meeting , or c )

immediately move to nullify thethe-

agreements
the-

agreementsagreements between the Interim-

board
interiminterim-

boardboard and third parties .

SHAREHOLDERRESPONSIBiLITIES
SHAREHOLDER

RESPONSIBILITIESRESPONSIBILITIES-
The
RESPONSIBiLITIESThe
The extent to which share-

holders
shareshare-¬.-

holders become involved in corcor-

porate
cor-

porate
cor-cor¬-

porate affairs is voluntary . InIn-

IOme

In-

somesomeIOme corporations , virtuallyYIrtually allall-

daily

all-

dallydallydaily decisions and long-termlongtermlongterm-
plans

longterm-
plans

--
plans are made by the board ofof-

directors
of-

directorsdirectors . Other corporationscorpotatlolIlcorporations-
place

corpotatlolIl-
placeplace more of the decisiondeciIIon mak-

ing
mak-

ing
makmak-¬-

ing authority in the handshanda of thethe-

Continued

the-
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shareholders ThisTlus iIS accomphsh-
ed

accomplish-

ed

accomphsh-accomphshaccomplish-accomplish -

ed through appropriateappropnate proVI-

SIons

provi-

sions
proviproVI- ¬-

sions of theIhe bylaws ,. .which.luchluch cancan-

reserve
can-

reservereserve to the shareholders thrthr-

nght
thr-

rightnghtright,ht to10 vote on any ISSue deter-

mined
deterdeter-J .-

mmedminedined by the shareshareholders 10to10-

warrant
to-

warrantwarrant theirthell conconSideralionconsideration andand-

approval
and-

approvalapproval They types ofofISSuesISSuesISSue-
swluch

issues-

whichwhichwluch shareholders generallyC-

ODSIder

generally-

consider
generally

considerCODSIder themselves are thosethose-

which
those-

wluchwhichwluch could slglllficanilysignificantly affectaffect-

the
affect-

thethe xx-

and
assets of the corporation ,

and those whichwluch determinedetermmedetemune Ihe-

Impact
theIhethe-

impactimpact activities of the corpora-

tion
corporacorpora- ¬.-

tiontlon will have on the communitycommunnycommunny-
of

community-
ofof shareholders at largelarge-

Whenever
large-

Whenever
communityt

Whenever decISIons mustt bebe-

made
be-

made
be-

mademade on behlaf of a large groupgroup-

of
group-

ofof people of relatively dIverse-

Dlerests
diversediverse-

interests\interests\DlerestsDlerests , there is always the riskrisk-

that
risk-

thatthat appointedappomled or elected offf-

cials
offi-offiofff-offf-.

ctalscials will ousJudgemisjudge the desJresdesiresdesJres-

of
desires-

ofof the shareholders on some oc-

casIOns

oc-

casions

oc-oc-

casIOns . There eXISts also the

remotenote possibility thatIhat decIsIons-

will
decisionsdecisions-

willwill1 *be- madeJe contrary to10 thethe-

known
the-

knownknown dCSlresdesiress of a majoritymaJonty ofof-

shareholders
of-

shareholdersshareholderslers Frequently , a num-

ber
num-

ber
num-

economic

num-num-

ber of relanvelyrelatively mmorminor decISionsdecISions-

when
decisions-

whenwhen taken together create anan-

economic

an-

econonuceconomicecononuc encumbrance againstagalPStagainst-

possibly
agalPS-

tpossiblypossibly- " ' 'better ailernallvesalternatives' latives thai-

would
thatthaithat-

table
that-

wouldwould have been availabletable to10 thethe-

corporatIon

the-

corporationcorporatIon at a lalerlaterler datedate-

Whether
date-

WhetherWhether shareholders shouldshould-

become
should-

becomebecome a.1lvelya1lvelyactively. mvolvedinvolved min im-

portant
noim-im.-

portant and complex corporalecorporatecorporale-
decISIons

corporate-
decisionsdecISIons IS debatable Lack ofof-

involvement
of-

mvolvementmvolvementinvolvement min corporate affaIrsaffaIrs-

requires

affairs-

requiresrequires a greatergreater rehancereliance onon-

"experts
.

""expertsexperts"" to rurun the corpora-

lion
corpora-

tion
corpora-corpora -

tionlion ,. butbUI excexc-

experts
eXCe5Slveexcessive reliance onon-

experts
on-

expertsexperts limitslunns the potentialpotenttal ofof-

shareholders
of-

shareholders
of-

shareholdersshareholders to monitormonnor actionsactions-

by
actions-

byby corporate directors , 10to re-

dress
re-

dress
re-re-

dress wrongs committedcommlled! byby-

them
by-

themthemmem , and to10 effectively andand-

knowledgeably
and-

knowledgeablyknowledgeably incorporate-

shareholder

uicorporateincorporateuicorporate-

shareholder
incorporate

shareholder prioritiespnontles into1010 thethe-

decISIon

the-

decisiondecision makingmakmR structure of the

carporanoncorporation . Hence , wlulewhile share-

holders
shareshare-.-

holders must allow Ihethe directors-

somewhat
dlreclorsdirectorsdlreclors-

somewhatsomewhat of a free hand 10to10-

run
to-

runrun the busmessbusiness affairs of thethe-

corpora
the-

corporationcorporacorporationlion , a generageneral! awareaware-.-

ness 01of the corporalJUn'scorporalJUnscorporation'scorporations ' pnonpron .

ties and kmg-tkmgtking-termkingterm-- erm plan of-

operations
otofot-

operationsoperations IS ei&enllaleienllalessential!& for evereveryevery-

shareholder
)

shareholder


