Supreme Court
rejects priority
lor subsistence
Law unconstitutional

by Warren Jurvis
o by Tumilys Thines

o the latest imstadiment o the Tomg
and turbaadent saga o the Aliska sirug
ple  with  subsesience,  the  Adasks
Supretie Court lust month threw out s
wonconsbtutwonal The state’s curram
subsistence law

The law, enpcted in 1YBG, was &
rrﬂm:'m' to i previous legal challenge
and o threat by the federm goveriinen
1o inke over lish and game mansge-
ment of the 60 percent of Alaska thit
is federm! Tnnd.
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Steve Behinke, director of the Divi
sion of Subdistence for the Alaska
Department of Fish and Game, saud o
was foo carly o el what changes the
court raling might bring shou

He said, however, that the stale sub
sistenee rogulations will remain in
force, ““unul there s time o go ik

o court and gel clanibcation,. ™
aantfimeed on page e



e State official: Ruling means major changes

il Trom e Ol

Behake also siand the dedision sicans
thur eventublly “some pretey migol
chinges” will have 1o be minde

lastice Jay A Habimowile cast the
only  dissenting  vyote m the 440
decasion,

The decision overthrew s TUEH Suie
Supenor Coant ruling upholding the
stile provess of allocating subsislence
use by ““rrnl"" wmd *uchan’ designa
Lons, saying in effect thin the law
diserimnates wnnecessanly aganst ur
tin resilénts,

Under the state law, “'rural”
teswdents have procity inothe tking of
fish and game i tmes of shortage,
The state law was enucted after Title
VI of the Alaska Natonal Interest
Lands Conservalion Act was passed
by Congress. ANILCA reguired a
sulbmistence pravnty i times of shir-
tage 0 fishe and game resources,

“Exclusive or special privileges i
vaker fish and wilidlife are probibied,
the Alaska Supreme Court sl an i
llL‘IIIIilll

“The condlusion  that  we  lave
reached does pot mean that eseryone
cath engieee in subsistence huating or
fshing,” the court added, stating,
“We hold onty that the residenc
criterson used i the 1986 L, '-l.'!'llL{'r
comeclosively  exclodes  all  urban
residents Tiom subsistence hunting and
fishing regardless of therr individual
chnractenistios, s unconstitutional. ™

The justices, in delining their deci
sipn, cited sections X, 15 and 17 ol b
pele VT of the Alaska Conshitution
— the Conimion use T Provision — us
well as section | of the White Aut, a
federal  lhw  winder which ' Alasko
fisheries were regulnted  belore
stiatehood.

Justice Daniel Moore, in his adden
dumnt w the muority opimon, said the
decision dioes not mean i) subsiience
preference laws  would  be
unesmstinutional

““There i only @ modest cormeliation
between the set of peaple wh reside
m areas designated as raral. . and the
sel of people who are dependent upon
subsistence  hunting  and  fishing, ™
Mowre said

State officialy amd Aluska Native
leaders suid they have not yel deter
mined the effects of the decision,

“"We're stll irying 1o sort out the
imiplications of the dectsion, but at firs
blush they appear enormous,”" Gov.
Steve Cowper stted mn a press velease

1

onthe day of the decision, ““Over the
meal Jew wecks we'll be explonng
st Oplons, qjl.lnmrg,h righy novw they
lowk prevy Timited. "

T'he basic goal, Cowper sad, will
bre “trying to protect fish and game
resomiees while preserving the suby
sastence way of Dl For those whio de
pend on ot

Chiert Jucobos, one of the altomieys
representing the four men whi filed
the suit, smd they weie very pleused
wilh the ruling

“We div pot see this as an anti
subsistence decision. We view this s
a pro-subsistence decision,”" she sod
Shit adcled that the decsinn wis pstep
forward toward protecting the nghts
of 1 indhivdual

Jacobus said the decision will aid
what she termied “real” subsistence
wsern. She explamed that she was
referring to traditional users whis live
in areas currently classified as urban,
as well ak excluding those who do not
nopgmally hve by subaistence yer Live
in areas currently classified as rurml.

Tulie Kitka, president of the Alaska
Federation of Nutives, does nol agree

“Emoat a loss o figore ol any
positive aspects toethis, " she sad, siy
mie that AFN his been drgoimg against
the swit since the case's Rling in 19483

However, Kitka saad, "'People
whowld not panic over the decision,
because it was the state lnw that was
ruled unconsututional, Tule VI of
ANILCA s still intact. ™’

Calling the decision “"extrenely
disappointing, " Kitka sid the Nutive
community. will now  have 0 rely
heavily on Tatle VIEL of ANILCA and

Congress

Ul appears to us now that the Siate
o Adaska o unable w protect the sub
sistence users,”” she smd.

Lven Spengler, assistant attorney
penerl lor the stle, sad that how the
stite neaets o the ruling depemds on
how the Superior Court, which was
given back the ruling by the state
Supreme Count {or correction, inter
prets the igher court

This procedure, she said, will pro
Bahly tuke months. amd will determine
whether Alaska s entire subsiatence
preference liw is unconstituliomil, or
fust the utal urban delnitions vy i,

I

honh Bayba, ihe cluef of the dovi
st ol technical support for the 115,
Fish and Wildlite Service, suid thal
wihile his agency Is preparing opiions
by the possinliny of federal control,
“the ball s ot noeur court at this
e,

Havha said that the state wndd the
tederul povernmuent  mesl  contime
assurming the statis quo wnnl the
Superiod Court interpretation Lonmes
vul. Unil then, Bayha soud, the Fish
amd Wildlife Service will continue
prepanng “what It options fo prepare
i soime of the niny  possible
UL



