Recently a book, Village Journey, " by Thomas

Berger, has been published. Its theme is that ANC-
5A has failed Alaska Natives.

Berger follows zlﬂlu theme with a number of
recommendations that, he says, will solve problemas
Natives face regarding n!dmrndlnﬂ'm and land
provection, Mis jons advocate three ma-
Jor changes. the estublishment of rribal governments,
reiribalization of Native . and conirol over
wildlife resources in the siate. Journey "’
does inchade acourate criticisms of s failings.
However, the book misses an important poinl
whenever you have exaggeraied expectanons abowi
a soldutiom, that solution is bowund to fail vou — he
it ANCSA, IRA or any other solution,

It is our exaggerated e ions for ANCSA thai
have resulied in much of the anger and frustration
expressed by many Natives. Let us nov the same
mistake again as we review Berger's recommenda-
fioms. They too can be expected 1o achieve only
limited success.

ANCSA Criticisms

The criticisms of ANCSA were
expressed by Alaska Natives long
before Berger toured Alaska. For
example, Larry Merculieff, former
president of the St. Paul Island
village corporation, summarized the
economic problems of ANCSA at
the village level:

Little seed capital, lack of local

business opportunities, lack of

infrastructure adequate for
business development in the
community, lack of human
resources trained and/or ex-
perienced in the business arena,
the leadership spread too thin by
the numerous demands placed on
them from inside the village and
out, political pressures to invest

in something despite odds of suc-

ceeding or risk, the bias of the

business community, internal and

external conflicts brought about
by ANCSA's ambiguities and
unrealistic shareholder
expectations.

course, everyone's expectation

was that dollars could create
economic opportunity in the
villages. Instead, as Merculieft
points out, dollars cannot ac-
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complish much without manage-
ment skills, community stability,
and realistic goals.
Another economic assumption

was that Native corporations would

ide widespread shareholder

. This could not happen. Hir-
ing more employees than needed

a corporation — or any

other business entity — less pro-
fitable for all sha Iders. Accor-
reent of

ding to Berger, only 15
Srﬁulu employees are Native,
though that corporation has ag-
gressively pursued shareholder
hire. CIRI, the most profitable
Native corporation, has only 55
r:mrluyus. 14 of whom are Native
— less than 1 percent of its
shareholders.

Another false economic expecta-
tion was that ANCSA would be
self-executing, and that all the set-
tlement dollars would be available
for business investments.

ANCSA'’s Declaration of Policy
states, ‘‘the settlement should be
accomplished rapidly, with certain-
ty, in conformity with the real
economic and social needs of
Natives, without litigation. "’

Rather, implementing ANCSA
became a major task. A tremen-
dous amount of ime and money
was spent on fulfilling ANCSA's
requirements: enrolling
shareholders, fighting in court for
certain Native lands, settling 7(i)
differences, and processing 14(c)
reconveyances.

As AFN President Janie Leask
said, “*“What has fallen on Native
people and their institutions during
the past 13 years is a legal and ad-
ministrative burden so overwhelm-
ing that in many ways implemen-
ling kaCSA has become an end in
iselt.””

Yet the most important false
assumption was that ANCSA would

the federal :
Nasives (hrough bed fociaims,
atives 1ons,
~bankruptcy or, after 1991, cor-

porate takeovers. Right now, no
legal barrier exists against a volun-

‘tary sale of Native lands as part of

real estate development or merely
to raise cash.

Finally, as a price for the land
settlement, aboriginal hunting and
fishing rights were ex
However, in 1980 A
established a subsistence priority on
public lands. This subsistence

riority benefits rural Alaskans,

ative and non-Native alike. Of
course, ANILCA also provided that
subsistence uses must not jeopar-
dize fish and game populations.

Despite ANCSA’s problems,
Berger's assertion that the settle-
ment act was a raw deal is, simply
inaccurate. Berger repeatedly
claims that ANCSA, rather than
securing land for Natives, put it at
risk. He doesn’t note that it was
only through ANCSA rhat Native
title to land was acknowledged in
the first place.

True, before the passage of
NCSA, Alaska Natives did claim
toall Alaska land. But we
know the result of that claim
use the
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it was terminated
of ANCSA. |
the merits of any
h*_wmil. its outcome is never a sure

mﬁ point is, Congress could
have settled those claims with con-
siderably less than 44 million acres
and $960 million. It is a tribute to
the skill of Native leadership that
so much was achieved.

Berger's Recommendations

it

In summary, here is a list of
Berger's recommendations, and the
reasons he believed in them:
® Tribal governments should be
established in all villages.

The governments immediately

should begin asserting their

sovereignty.
® All tion lands,
l4(c)(3) local government lands, and

I4(c)(4) airport lands should be
transferred to tribal governments.
® Tribal governments should

have exclusive junisdiction over
fish and wildlife on Native lands.
They should be allowed to share

that jurisdiction on state and
federal lands and waters,

As Berger points out ad-
ministrative or ive action at
the state and/or level is
necessary for these recommenda-
tions to take place.

Berger recommends tribal
governments because he believes
m, can mﬁ: social justice,

as caring for the young and
elderly. Also, m&nﬁ:
“‘tribal cﬁl'uru:tend "’ of Alaska
natives. most importantly to
Berger, they are the most lm;m
tant way to protect the land.

More specifically, Berger states
that the favorable characteristics of
tribal governments are as follows:

Tribal governments have
sovereign immunity from lawsuits.
Under the federal Indian

plied to Alaska in 1936, tribal
government
are also guaranteed the power to
“prevent the sale, disposition,
lease or encumbrance of tribal
lands, interests in lands, or other
tribal assets without the consent of
the tribe."”’

Like non-profit corporations,
tribal governments can provide ser-
vices to their members, and they
can receive tax-deductible dona-
tions to finance the services that a
government usually provides. They
are authorized under the Tribal
Governmental Tax Status Act to
raise revenue to provide such ser-
vices by the sale of bonds. Tribal
governments can engage in profit-
making activities and they can
distribute any surplus to their
members: as governments, they are
exempt from federal income tax on
their profits.

organized under the act

Tribal government would afford
rotection against the loss of

Analysis of Tribal
Characternistics

Let's put these characteristics in
context and see how practical they
are.

Immunity from lawsuits. All

are immune from
awsuits — until they choose to
waive their immunity. Any business

enterprise selling goods or services
to a tribal government probably
will insist that immunity be waiv-

ed, or it will ask for a higher than
ordinary price as insurance against
possible loss. Contracts for goods
and services would be common,
because are ired to build
schools, ﬁ hulralqglinicﬁ and
carry out there functions of tribal
government. Thus, partial waiver
of immunity would be part of the
price of purchasing those goods
and services. Where tribal councils
are improvident, the land is then at
risk, just as it would be if the
board of a village corporation ran
up too many bills.

Consent of the tribe before
land can be sold or mortgaged.
This consent requirement was put
in the Indian ization Act to
prevent the rtment of Interior
from leasing tribal land if the tribe
objected. Of course, no govern-
ment official has any power to
lease Native corporation’s land. So
the IRA consent requirement mere-
ly gives tribal governments a
power which Native corporations
already have.

Moreover, in many cases, '‘con-
sent’’ merely means consent by the
tribal council. A tribal council is
the equivalent of a te board
of directors, which has the respon-
sibility of making decisions for the
corporation. Only if specifically
stated in the tribal constitution
would ‘‘consent’’ mean consent by
the tribal members. In the same
way, if a corporation’s articles so
state, important land decisions can
be made only by a vote of the
shareholders.

Provide services to members.
This capability presents two pro-
blems: potential for abuse, and the
need for dollars. A tnibal govern-

“ment can decide to provide special

services to elders, youngsters or
any other group. Initially, there is
Mhim prevent a tribal govern-
ment providing special ser-
vices to individuals simply because
they belong to a parti family

— or Ilveﬂomhd' ided favors
to tribal officials. second pro-

blem is money. Providing services
requires money, which most Native
corporations don’t have. The
capability of providing services is
useless if the tribal mment is
as impoverished as the village

m'm.l'm+ I can receive

tax-deductible donations.
Operating any government requires
a steady, reliable flow of money,
Yet donations to the Alaskan
Native Foundation have barely kept
it alive. If there are no new
sources of donated funds, the abili-
ty to receive then is worthless.

Sale of bonds. Bond sales must
be backed by something of value.
The only thing of value most
village corporations have is their
land. A bond sale would put the
land at risk. And it's the land we
want to save.

Profit-making activities;
distribution of surplus to tribal
members.

Right now, Native corporations are
set up to engage in profit-making
activities. Any earned surplus may
be distributed to shareholders.
There is no evidence that a tribal
structure will increase profits.

Exem from fﬂE:)ll income
tax. Right now, most Native cor-
porations are not paying any
federal income tax. It's not because
they're exempt, but rather because
they're not making any profits. The
exemption is worthless to an entity
without a profity unless such a tax
benefit
could be “‘sold’’ to others.

Protection against loss of
Native lands through corporate
bankruptcy, takeovers and taxa-
tion. Any government, like any
corporation, can go broke. New
York City almost did. Ruin was
avoided because that mumcipal
government tightened its belt — not
because 1t was a government

Tribal assets, like corporate
assets, are subject to being taken if
they have been used as collateral.
And, as previously mentioned,
tribal governments may be required
to waive sovereign immunity in
order to purchase goods and ser-
vices. any unpaid amounts related
to those contracts put tribal assets
at risk.

As for the taxation of tribal
lands, ownership by an IRA does
ot protect that land from real pro-

rty taxes. A recent Alaska Court
case held that only where land is
owned in trust by the federal
government is it tax exempt.
Alaska Native Brotherhood and
Sisterhood camp No. 14 v Board
of Equalization for the Borough of
Ketchikan. 666 P.2d 1015 [Alaska

1983].
Other Problems Remain

Not only does retribalization not
bring with it d'ln:nd promised
guarantee of land protection, it
cannot solve other existing defi-
ciencies. as previously stated,
ANCSA did not make up for too
little money and too few business
opportunities; it did not magically
create enough leaders or make
shareholders realistic; it did not

rovide significant shareholder

ire; it imposed costly duties, such
as 7 (i) reporting and monitoring
and 14(c) reconveyances; il ex-
tinguished hunting and fishing
rights.

Retribalization cannot make up

for these deficiencies or remove
these duties. Furthermore, while
being a sovereign creates new op-
tions, it does not necessarily create
the dollars to exercise these op-
tions. For example, in the Lower
48, some tribes elect not to set up
tribal courts because they cannot
afford them.

Only where there is economic
activity, such as fish processing or
mineral development, is there a
sufficient tax base. In those cases
in which the tribal government had
taken title to the land, there would
be nothing to tax. Lower 48 tribes
are heavily nt on federal
funding and federal decisions,

Governmental Action
Required

As previously mentioned Berger
agrees that it would take federal and/or
state action to implement his recom-
mendations. For example:

® The Department of Interior
would have to grant IRA status. Yet
[nterior hasn't approved an IRA ap-
plication in Alaska in more than a
decade.

® Congress would have to ap-
propriate money to pay village cor-
poration creditors so the debts would
not be transferred, with the lands, to
tribal governments. Yet Alaska's Con-
gressional delegation has agreed to
1991 amendments only if they will
NOT require new federal funding.

® Congress and the Alaska
legislature would have to appropniate
money to finance tribal services. Yet
both the BIA budget and state revenues
are in serious decline.

@® Both federal and state govern-
ments would have to acknowledge
tribal jurisdiction over fish and
wildlife. Yet the state presently will
not even put in place a meaningful sub-
sistence prionty.

® Intenor would have to accept
ANCSA lands in trust to fully protect
them from takeover and taxation. Yet
Intenior considers such action to be
illegal.

In shorn, proponents of retribaliza-
tion have little real chance of receiv-
ing all the required state and federal
support

Unrealistic Expectations

Once again, as recommendations
are considered, we face the danger
of unrealistic expectations followed
by almost certain disappointment.

Realistically, tribal governments
operating in the Lower 48 have
failed to appreciably improve their
peoples standard of living or their
level of education and health care.
No evidence has been presented
that tribal governments will per-
form better in Alaska.

Realistically, there is no such
thing as full control of the land by
Natives without risk of loss of that
same land. As the law presently
stands, the greatest protection for
the land is for the U.S. govern-
ment to hold it in trust, but that in-
volves some loss of Native control.

Realistically, both ANCSA and
[RA are only legal structures.
Ramsey Clark, keynote speaker at
the October 1983 AFN convention,
put it well: **No mechanism, no
organizational structure, no con-
stitution ever really preserved any
important right to a people where
the people themselves, by character
and by spirit, were not passionately
committed to its preservation.”’

It is our commitment which will
protect the land. Nothing less and
nothing more.
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