
Eagle Natives seek totoexercise,;exerciseold, old powers '

by Lloyd Benton Miller ., Esq .

Recent news accounts andand-
public

and-
publicpublic statements concerningconcerning-
efforts

concerning-
effortsefforts by the tribal governmentgovernment-
ofof Eagle village to reorganizereorganize-
itsits constitution under the In-InIn-

dian
In-

dian

-

dian Reorganization Act suggestsuggest-
aa f\1ndamentalf1ndamentalfundamental\ and possiblypossibly-
widespread

possibly-
widespreadwidespread misunderstanding ofof-
that

of-
thatthat law as well as the underly-underlyunderly-
ing

underly-
ing

--
ing Indian law principles whichwhich-
apply

which-
applyapply to Alaska'sAlaskas' Native tribes ,.

Such misunderstandings , ifif-
unchecked

if-
uncheckedunchecked , can only distractdistract-
from

distract-
fromfrom the real issues at the veryvery-
time

very-
timetime when A1aAlaska'sAlaskaska'skas' tribes areare-

desperately
are-

desperatelydesperately struggling to recaprecap-recap-
ture

'-

ture their strength and preservepreserve-
their

preserve-
theirtheir cultural heritage ,.

The legal background to thethe-
present

the-
presentpresent situation is instructiveinstructive-
Over

instructive-
OverOver 150ISO ' years ago the UnitedUnited-
States

United-
StatesStates Supreme Court declareddeclared-

thatl
declared-

thatthatlthatldespitethat , despite colonialization ,

American Indian tribes retainedretained-
aa specialspecialUquasi'sovereignUquasi'sovereignUquasisovereign"quasi-sovereign"quasiquasisovereign" '- '" stasta-stasta-
tus

-.
tus within the United States .

Their sovereignty .. theirtheir-
power

their-
powerpower to act as governmentsgovernments-
and

governments-
andand to resist impositions byby-
other

by-
otherother governments - stemmedstemmed-
from

stemmed-
fromfrom their status as self.govselfgovself-self-selfgov-
erning

. .

erninggoverning entities long before thisthis-
Nations's

this-
Nations'sNations'sNationss' birth . This was aa-

matter
a-

mattermatter of political organization ,

not mere racial classification .

At the same time , the federfeder-feder-
al

-.
al government'sgovernments' superior powerpower-
over

power-
overover the Nation'sNations' tribes meantmeant-
that

meant-
thatthat in the course of colonialcolonial-colonial-
ization

.-

ization certain tribal powerspowers-
had

powers-
hadhad been lost ,.

This led to three rules , largelarge-large-

ly

.-

ly derived from internationalinternational-
law

international-
lawlaw , which still apply today .

First , tribal entities are governgovern-govern-
ments

.-

ments and possess all those inin-inin-
herent

.-

herent powers of self.governselfgovernself-govern-selfgovernselfgovern-
ment

.- .-

ment , over their members andand-
their

and-
theirtheir territories ., whichwhichareare notnot-
inconsistent

not-
inconsistentinconsistent with the superiorsuperior-
government

superior-
governmentgovernment of the United StaSta-StaSta-
tes

-.
tes .

Second , these remaining inin-inin-
herent

.-

herent tribal powers may onlyonly-
be

only-
bebe modified or extinguished byby-
Congress

by-
CongressCongress , not the individualindividual-
States

individual-
StatesStates .

Third , although states cannotcannot-
usually

cannot-
usuallyusually apply their laws withinwithin-
areas

within-
areasareas subject to tribal control ,

the federal government can .

While state power in IndianIndian-
country

Indian-
countrycountry over 'non.lndiansnon.lndiansnonlndiansnon-IndiansnonIndians'

.- hashas-
been

has-
beenbeen increasingly recognized

Qverfiver the years , It stillstillrequiresrequiresrequires-
anan act of Congress before aa-

state
a-

statestate may regulate Native affairs ,.

While tribes may not enforceenforce-

tribal

enforce-

tribaltribal criminal laws against nonnon-non-

Indians

.-

Indians , they can incarcerate triotri-tritrio-

bal

tri-

bal

-

bal members , exercise civil andand-
re

and-
regulatoryreregulatoryulatory jurisdiction in IndianIndian-
country

Indian-
countrycountry , levy , taxes to operateoperate-
tribal

operate-
tribaltribal government , imposeimpose zoozo-zozoo-

ning
zo-

ning
-

'-

codes
c-

odes
'

ning codes and establish healthhealth-
and

health-
andand safety codes , regulate inher-inherinher-
itance

inher-
itance

--
itance , prohibit liquor l1serise andand-

sales

and-

salessales , etc .

Such powers have been concon-con-

sistently

.-

sistently recognized as "inher-"inherinher"inher-

ent

"inher-

ent

" --
ent " aspects of tribal politicalpolitical-
authority

political-
authorityauthority . They do not requirerequire-
any

require-
anyany specific grant of any kindkind-
from

kind-
fromfrom the federal government .

Prior to the turn of the cencen-cencen-
tury

-.
tury , a quiet war of attritionattrition-
was

attrition-
waswas waged to brbakbreak up tribal reoreo-

lations

re

lations and sell ; off all tribaltribal-

lands

tribal-

landslands . \

Tens of millions of acresacres-
were

acres-
werewere lost and sCoresstores of tribaltribal-

governments

tribal-

governmentsgovernments collapsed .

By 1934 Congress , ctangedchangedctanged-
course

changed-
course

)
course and deCided to help re .'
habilitate these embattled 'tritri' .

balbat governments by enacting thethe-
Indian

the-
IndianIndian Reorganization Act..

The IRA largely intended toto-
.help

to-
help.helphelp. needy tribes restructurerestructure-
their

restructure-
theirtheir badly disorganized governgovern-govern-
mental

.-

mental institutions . It did notnot-
provide

not-
provideprovide any mechanism for grangran-grangran-
ting

-.
ting additional or new tribaltribal-
powers

tribal-
powerspowers : it merely enabled tribestribes-
to

tribes-
toto reorganize in order to exerexer-exer-
cise

.-

cise whatever inherent powerspowers-
they

powers-
theythey already held .

Many Alaskan tribes embra .

ced the invitation to ., revitarevita-revita-
lize

-.
Jizelize their governments andandadoptadoptadopt-
constitutions

adopt-
constitutionsconstitutions under the IRA propro-pro-
cedures

.-

cedures . Others found it unun-un-
necessary

.-

necessary to use the IRA bebe-bebe-
cause

.-

cause they already had funcfunc-funcfunc-
tioning

-.
tioning governments under existexist-exist-
ing

.-

ing constitutions . Still othelothersothers-
succeeded '$succeeded in maintaining effeceffec-effeceffec-
tive

-.
tive governnments without anyany-
formal

any-
formalformal constitution .

All of these tribes retainedretained-
the

retained-
thethe same governmental powerspowers-

that
powers-

thatthat had been their birthright .

In an effort to improve theirtheir-
tribal

their-
tribaltribal government and to betterbetter-
meet

better-
meetmeet the needs of their peoplpeople ,

several years ago Eagle tribaltribal-

members

tribal-

membersmembers began to reorganizereorganize-
their

reorganize-
theirtheir tribal governmental insti-instiinsti-
tutions

insti-
tutions

--
tutions under the special proviprovi-provi-
sions

-.
sions of the IRA .

As required by law , thethe-
tribe

the-
tribetribe asked the Secretary of thethe-
Interior

the-
InteriorInterior to review and approveapprove-
its

approve-
itsits new government structure .

The Secretary did not act..

Instead , a groundswell of oppo .

sition began to build drawingdrawing-
largely

drawing-
largelylargely on two critical misundermisunder-misunder-
standings

-.
standings : it was mistakenly be .

lieved that Eagle'sEagles' constitutionconstitution-
would

constitution-
wouldwould both grant the tribe ne'wnewne'w-

powers
newnew-

powers

'

powers and also jeopardize thethe-
powers

the-
powerspowers of the State . This waswas-

and
was-

andand is nonsense ., .

Eagles'sEagless' constitution couldcould-
not

could-
notnot grant it new powers : itit-
could

it-
couldcould only provide a governgovern-govern-
ment

.-

ment structure to exercise itsits-
existing

its-
existingexisting powers .

,
Even if the Eagle tribe ' werewere-

seeking
were-

seekingseeking new powers , the SecreSecre-Secre-
tary

-.
tary WOuld

,

have no power toto-
grant

to-
grantgrant them . In truth , Ua l thethe-
tribe

the-
tribetribe ' se\eksseeksseeks

\

is a constitutIonconstitutIon-

that
constitution-

thatthat will allow it to operateoperate-
aa democratically-electeddemocraticallyelected-- govgovernrn.

ment , nothing mOre .

It is also incorrectIncortect to suggestsugges-
tthat

sugges-
tthatthat state power in Alaska

,
couldcould-

'be
could-

be'bebe' be
'
diminished by tribaltribal'governtribalgovern:' govern .

ment reorganizations and reasreas-reasreas-

sertions
-.

sertions of tribal governmentafgovernmentalgovernmentaf-
authorities

governmental-
authoritiesauthorities necessary to meetmeet-
modern

meet-
modernmodern needs .

Although sstatesates usually Jacklack '

substantial .powerpower. in , IndianIndian-
country

Indian-
countrycountry, in Alaska thirty yearsyears-
ago

years-
agoago Congress expressly grantedgranted-
the

granted-
thethe state criminal and certaincertain-
civil

certain-
civilcivil jurisdiction in Indian councoun-councoun-
try

-.
try under Public Law 280 .

State power in Alaska IndianIndian-
country

Indian-
countrycountry is therefore rooted inin-
that

in-
thatthat statute , as wenwell as thethe-
state's

the-
state'sstate'sstates' own inherent authorityauthority-
inin Indian country over non.NanonNanon-Na-nonNanonNat-
ives

.- .-

tives .

Nothing a tribe could do

under its authority could changechange-
that

change-
thatthat statute or the stastate'sstatese'ses' power .

TIleThe purported threat to statestate-
authority

state-
authorityauthority is therefore non-exlsnonexlsnon-exis-exisnonexis-
tent

-- .-

tent.,

TIleThe Native people of EagleEagle-
have

Eagle-
havehave the right to choose theirtheir-
own

their-
ownown political future .:, UnforUnfor-Unfor-
tunately

.-

. tunately , despite their best efef-efef-
forts

.-
forts at careful and responsibleresponsible-
reorganizatiort

responsible-
reorganizationreorganizatiortreorganization , they have beenbeen-
caught

been-
caughtcaught in controversy over a difdif-difdif-
ferent

.-
ferent issue , ththatt is , what powerspowers-
that

powers-
thatthat new government may inin-
future

in-
futurefuture years seek to exercise .,

Fortunately} ortunately , the GovernorGovernor-
has

Governor-
hashas for the time being reservedreserved-

this
reserved-

thisthis larger question for furtherfurther-

study

further-

studystudy by establishing a specialspecial-
.commissioncommission.commission. representative of allall-

interests
all-

interestsinterests . According to recentrecent-
news

recent-
newsnews accounts the State is notnot.-

actively
not-

actively.activelyactively
.

opposing . Eagle'sEagles' reoreo-

qu
re

ququestst for a new constitution .,

. This is . indeed encouraging ,

particularly since similar battlesbattles-
waged

battles-
wagedwaged by states hostile to NativeNative-
rights

Native-
rightsrights have usually succeeded inin-
only

In-
onlyonly leaving a trail of hatreahatred andand-
racism

and-
racismracism

.
.. - .

The citizens of Alaska areare-

best
are-

bestbest .advised to acknowledge thethe-
politicalpolitical powers which AlaskanAlaskan-
tribal

Alaskan-
tribaltribal governments have alwaysalways-

possessed
always-

possessedpossessed , and to work towardtoward-

cooperative

toward-

cooperativecooperative tribal.statetribalstatetribal-statetribalstate.- -agree-agreeagree-
ments

agree-
mentsments that will allow all governgovern-govern-
ments

.-
'-

operate
o-

perate
'-

operatehannonlously

'

ments ' in Alaska to operateoperate-
harmoniouslyhannonlouslyharmoniously .

We must all acceptaccept that NaNa-NaNa-

tive

.-

tive AtaskansAlaskans willi11 continue toto-
hold

to-
holdhold fast to their tribal insti-instiinsti-
tutions

insti-
tutions

--
tutions even as the dark spectrespectre-

of
spectre-

ofof culturalculturalassimilationsassimilations grows .

After all , Native Alaskans werewere-
here

were-
herehere long before our NationNation-
was

Nation-
waswas founded and they areare-

here
are-

herehere to stavstay ., II-

ThereThere isIstantan, n a1alternativeernative to vi .

triolic and pointless argument ,.

Within Indian country AlaskanAlaskan-
tribes

Alaskan-
tribestribes can work side by side withwith-
state

with-
statestate government , each exerciseexercis-exercisexercise-
Ing

exercis-
ing

-
Ing their respective powers . DisDis-DisDis-

agreements
-.

agreements over which areasareas-
constitute

areas-
constituteconstituteconstituteulndianulndian"IndianIndian" country " cancan-
be

can-
bebe negotiated .

For some matters the statestate-
will

state-
willwill lack authority and the triotri-tritri-
bal

trio-

bal
-

bal government will be there toto-
fill

to-
fillfill that void . For other mattersmatters-
both

matters-
bothboth authorities will overlap andand-
be

and-
bebe concurrent , not unlike thethe-
shared

the-
sharedshared powers enjoyed by thethe-
state

the-
statestate and its own local governgovern-govern-
ments

.-

ments .

In yet other areas tribes willwill-
govern

will-
governgovern the internal affairs ofof-
their

of-
theirtheir own members . PartiParticular-ParticularParticular-
ly

u1ar .-

ly in remote areas , where aa-

tribe
a-

tribetribe may be the only effectiveeffective-
means

effective-
meansmeans ' of local government , thethe-
State

the-
StateState may wellwellappreciateappreciate thethe-
advantage

the-
advantageadvantage of delegating some ofof-
its

of-
itsits own authorities to such locallocal-
tribes

local-
tribestribes .

Many of
.-
Alaska's

.-
Alaskas

A-

laskas.
Alaska'sAlaskas' NativeNative-

people
Native-

peoplepeople look with hope that thethe-
special

the-
specialspecial ommissioncommission soon to bebe-
appointed

be-
appointedappointed by GovernorGovernor-
Sheffield

Governor-
SheffieldSheffield willwillembraceembrace thesethese-
possibilities

these-
possibilitiespossibilities and lead the wayway-
to

way-
toto a future of continued coop .

eration .

This is not to say that subsub-sub-
stantial

.-

stantial problems do not existexist-
ahead

exist-
aheadahead . But the sooner all sidessides-
recognize

sides-
recognizerecognize that the Eagle VillageVillage-
tribe

Village-
tribetribe , like all other tribes inin-
Alaska

in-
AlaskaAlaska and the State itself,
has as ,its 'pre-eminent'prepreeminentpre-eminent' -- goalgoal-

the
goal-

thethe health , welfare and cuIcul-culcul-
ture

-.
ture of its people :; and too devel.
op good government responsiveresponsive-
toto the urgent needs of its people .,
the sooner a cooperative solu .

tion can be fashioned that is

respectful of all Alaskans .


